ase- Hoglue-f> ka 


THE 
CALCUTTA LAW JOURNAL, 


_ REPORTS OF OASES. 


IL 


BY THE JUDICIAL COMMITTEE 
OF THE PRIVY COUNCIL ON APPEALS - 
4, - -FROM INDIA, E 
- BY THE FEDERAL COURT 
“AND l 
BY THE HIGH COURT OF JUDICATURE AT 
FORT WILLIAM IN BENGAL. 








Vol. 82, 


1947-1 948. 


CALCUTTA, 
CALCUTTA LAW JOURNAL OFFICE. 
8, Ord Foer Orrice Sreeer. 
AH rights reserved. 





EDITORS, 
Ashutosh Mukerji, M, aw BL. 












ON NG 
1947-1948, bai y ag j 
— Oi 4 4 oe ae a a 
Chief Justice. N O 
Sea Ne 


Puisne Judges. 


The Hon'ble Mr. Justice Roopendra Coomar Milter, M, Sc, M.L. 


N G. A. Edgley, M. a, L C. 8. 

B. K. Mukherjea, M, A, D. Le 

C..C. Biswas, M. A, B.L, C.I E, 

R.F Lodge, B. A, 1. C.S. 

A. N. Sen, 

T. J. Y. Roxburgh, B. A, C. L 8, 1. C. 8, 
A. L. Blank, M.A, LCS 

S. R. Das B. A. (Calc.) LL B. (Lond). 

W. Mc Cormic Sharpe, D. 3. 0., B. An L C 8. 
P. B. Chakravaitti, M. A, B. Ln 

J. A Clough. 

G. N. Das, M. A., B. L 

S. B. Sinba, 

R. P. Mookerjee, M. A., B. L. 

N. C. Chatterjee. 

K, C. Chunder, B. a. (Calc.) x a. (Oxon). 
J. N. Majumdar, M. A,, B.L, C. L E, 


ee “aranana 
” 
- 


Advoeate-Generak - 
Mr. 5. M. Bose. 


pad 


. - 





Senior Standing Counsel. 


Mr. K.P. Khatian. 





Senior Government Pleader. 
Mr, S. C, Sen, M. A,B L 


TABLE OF CASES REPORTED. 


VoL. 82. 
—~—:(0):—-— 


PRIVY COUNCIL. 


Bhagwat Ram yp. Ramji Ram evs 


The Commissioner of Income Tax, Central & United EE N v. 


Musammat Bhagwati 
FEDERAL COURT. 


Maharajadhiraj Uday Chand Mahtab of Burdwan o Minor 
Samarendra Nath Mitra ue 


FULL BENCH. 


Sm. Sarajubala Guha Thakurta 0. Aswini Kumar Ghosh 
Superintendent and Remembrancer of Legal Affairs, Bengal v. 


D. E. Wilsone mA oe 
APPELLATE CIVIL. 

Amiya Prova Das v, Jyoti Prokash Ghosh ae bi 
Aptar Ali Talukdar v, Abammad Ali Molla a NT 
Aswini Kumar Das p. Keramat Ali Kha aes ie 
Baidya Nath Chakravartti v. Krishna Bhusan Dan ... see 
Debabrata Mukherjee p. Satish Chandra -Banerjee ae 
Dharanidhar Ghose p. Phani Bhusan Mukherjee wee ee 
Hangsa Kalita v. Prodiprai D.ka oes ee 
Haris Chandra Chowdhury v. Dines Chandra Chowdhury ih 
Indra Shekhar Chakravarty p. Rati Kanta Haldar... eee 
Jamila Khatun p. Kshetra Mohan Biswas pi ix 
Jitendra Nath Mondal v. Nandalal Das on 255 
Kalachand Chander v. Fetebdin ee ces 
Madangopal Bagla v. Lachmidas fad or 


Maharaj Bahadur Sing v. Barkatulla Gachua 
Maharaja Sashi Kanta Acharjya Bahadur 9. Jagannath NGANA 
Manmatha Pal Chowdhury v. Kartick Chandra Basu 
Menajuddin p. Heronuddin Mullick 


eee oon 


vi THE CALCUTTA LAW JOURNAL. [Vor 88. 
PAGE 


Midnapore Zemindary Co., Ltd. p. Saradindu Mukhopadhyay ... 334 


Naksetan Bibi v. Habibar Rahaman Mandal aga "S 23 
Nripendra Kumar Roy Chowdhury y. Santosh Kumar Das es 116 
O. C. Ganguly v. Kamalpat Sing Dugar = 81 
Phani Bhusan Mukherjee n Rajendra Nandin Gorani ee 108 
Purna Chandra Ghose 0 Sm. Kiran Bala Ghose a i 199 
Raja Gopal Lal Roy Bihadur v. Feshru Mahammad Shah Chow- 
dhury s.. es 198 
Rajbari Bank Ltd. o Rani Harshamukhi Singha... ae 92 
Rohini Kumar R y o. Uday Chand Mahatab Maharajadhiraj 
Bahadur 7 wee 188 
Sm. Hemanta Kumari Bose v. Sri Sti Iswar Sridhar Jow jas 238 
Sm, Jart Kumari Poddar v. The Chittagong Engineering and 
Electric Supply Co., Ltd. os ag 68 
Sm, Karunamoyee Debi v. Sm. Maya Moyi Debi... Ses 26 
Sm. Patta Kumari Debi v. Nirmal Kumar Sinha Nowlakha ee 173 
Srimati Parul Bala Ghosh v Soro} Kumar Goswami... re 273 
Sugan Mal Charari p, Prakash Gobinda Majumdar ... cies 183 
Tarangini Mittra #. Abhilash Mondal ose Jik ras 
The Province of Bengal s. Joy Narayan Fatepuria ,.. shi 18 
= CIVIL REVISION. 
Abdul Gafur 0; Gura Mia oes ove 156 
Basanta Raumar Roy #. Taheraddi Mondal ae n 192 
Bholanath Dutt 9. Laya Majhi PA wes 194 
` Bithikerani Tarawal p. Khudiram Chakravarty evs ie 163 
Chittaranjan Guha v. Parul Rani Nandi ans sa 924 
Ram Brich Singh #. The Province of Bengal NG see 138 
Saila Bala Dasi (Ghose) 9. Atul Krishna Mondal ... set 9 
Sheikh Lokeman Alig Abdul Motaleb ie 4 bas 14 
Sheikh Salimaddin v. Daliluddin (Minor) “wa oe 262 
APPELLATE CRIMINAL. 
Pulin Chandra Daw v, The Emperor ae ii 296 
CRIMINAL REVISION. 
Satkari Ghose v. Ram Lakh man Dutta ves sea 286 


CRIMINAL REFERENCE. 
Dr. Robiul Hossain Molla v. K K. Ram se see 223 





+ 


TABLE OF CASES CITED. 


VoL. 82, 
Page. 
A 

A H. Forbes v. Maharaj Babadur Singh (1914 L R, 41 L A. gr (P. C,); 
LL. R, 41 Cake, 996; 18 C.W N. 747; 285C.L J. 434 ... vee 2, Ry 334 
$35, 340, 341, 343, 363, 965 
Abdul Hossain e. Sadai Gobindo Deb (190978: 4a C. W. N. 1102 se we 167, 170 
Abdal Latif v. Emperor (1937) I. L. R. (1998) 1 Cale. 672 . dey ase 240 257 

Achratlal Kesavla] Mehta & Co, v». Vijayam & Co. (1995) A.L R, 

Mad, 1145 TT wee BM, 295 
Ahmed Suleman Bai Fatma (1990) 1. L R. 55 Bom, 160 ae saa 2,325 
Alyappa Reddi v. Kuppusami (1904) I. L. R. 28 Mad 208 wee cee 195, 183 
Alam s Karupanaswaml A. I. R. (1938) Mad. 415 a ove 240 
Appovler s. Rama Subba Alyar (1866) 11 Moo I. A. 75 ak see 309 
Ardeshir s. Flora Sasoon (1923) L. R 551. A 360; 48C. L. J. 451 s.. 273, 276 
Asrabulla e, Kiamatulla Haji Chowdhury (1947) 41 C. W, N. 573 167, 168, 169, 172 

B 
Babulal) Chowkan! ~ Hari Prasad Roy (1943) 48C W.N 48 m >- ee 9a 
Bai Brijraj v. Nauratan Lal (1917 3 Pat. L J 119 ave TF, 233 
Baidya Nath Dutta v». Mrityanjoy Mukherjee (1942) 46 C. W N. 46 wee TET, 124 


Baikuntha Nath Mittra v. Aughore Nath Basu j1899) I. L. R. at Calo 387 ... 226, 390 
Bank of Commerce Ltd., Khulna e. Amulyz Krishna Bam Roy Choodhury 


(1944) 6 F. C. R. 126 ; 79 C. L. J. a20 ise «+653, 58, 6o 
Bank of Commerce Ltd, Khulna +. Jyoti Prokash Mitra (1940) L. R. 67 
I. A. 377 ree oss 27, 34 


Banku Behari Christian v. Raj Chandra Pal (1909) 14 C. W. N. 141 321, 394, 325 
Baroda Churn Ghose ~. Gobind Proshad Tewary (1975) I. L. R. 22 

Cale, 984 gah aa 326 
Bejoy Chand Mahatab Bahadur +. P. K. Mozumdar (1910) 13 C. L. J. 189... 18, 21 
Bepin Behary Dandapat v. Traflakya Nath Dandapat (1926) 41 


C. W. N. 448 fsi we 159, 160 
Bholanath Dass s, Prafulla Nath Kundu (1900) LL. R 98 Calo, 199 vee 279, WRG 
Bhyrub Chunder Sarmah Choudhary v. Madhab Ram Sarmah (1873) 90 

W. R. 84 (F. B.) T we 376, Ra 
Bihari Lal Biswes v. Nasimannessa Bibi (1917) 37 C, L. J. 480 ... wee 935, 945 
Binapani Debi v. Banku Bebary Mcndo! (1949) 47 C. W. N. 6851... 564, 365, 966 


Bindo Bibi #, Ram Chandra (1919) 1. L. R. 41 All. 583 Te e. 109, 114 


vill, 


a, Pace. 
Bisheshwar Pratap Sabi ». Parath Nath (1934) L. R. 61 I. A. 78; 60 
C. L J; MOF eos 967, 481, 386 
Bissessar Pathak v. Harbans Lal A. I, R. (1937) Pat. 54 ss „= 967, 969 
Boldya Nath Sil e. Bejoy Chandra Kundu (1935) 39 C. W. N. 583 vee 5, I 
Brinsmead v, Harrison (1872) L. R. 7 C. P. 547 das ww 106, III 
British Columbia Electric Co w Loach (1916) 1 A C. 719 oe ies 74 
c 
Central London Property Trust Lid. ». High Trees House Ltd. (1947) 1 
K. B. 130 > evs 873, 277 
Chandre Kumar De v, Komum Kumar Roy (1924) I. L R. a ‘Cale. MQ, ` 
40 Cy L J. 180 aes ase 159, 153 
Chara Chandra v. Nepan Bala (1978 43 C. W. N. 102 san TO, 244 


Chhaju Ram e. Neki (1929) La R. 49 L A. 14496 C. W. N. 67 go C. L 


j. 459 eee 375, 3's PO 
Chiranjilal Ramlal v. Tulsiram Jankidass (1919)1 L R 47 Calo. 508; 31 : 

C. L. J. 134 vee -Bı 
Choudbury Bibhuti Narayan Singh s. Maharaja Sir Guru Mahadev Sahl 

Bahadur (1939) 19 Pat. 208 wae s67, 271, 278 
Christiana Sens Law s. Beoaras! Prasad (1914) 19 C. W. N. 287... vee 226,231 
Clayards v. Dethiok and Davies (1848) 12 K. B. 439 as ce 75 
Com ulssioner of Iacome-Tax, Bihar & Orlesa v. Maharani Lakshmipatl 

Saheba (1934) I. L. R. 14 Pat. 313 ake vee 310, 316 
Commissioner of Incore-Tax, Bihar & Orissa v. Maharani Manjari Kunti : 

(19:5) 131. T. R. 55; LL. R, ag Pat. 159 A psi 317 
Commissioner of Income-Tax, Bihar & Orissa s. Vishoswar Singh (1945) 

L L. R. 14 Pat, 785 s. 316, 317 
Commissioner of Income-Tax, Madras # Zemindar of Chanda 1044) L L, 

R. 57 Mad 1023 sue ose 317 

D 
Damodar Das + Lakkhan Das (1910) L. R. 371. A 347; 1L L. R. 37 Calo. 

885; 123 C. L. J. 110 lis n. 290, 245 
Daulatram e. Maharajlal (1935) 40 C. W. N. 165 vis saa 151, 137 
Davies v. Mann (1842, 10 M. & W. 546 vie iis J4 
Dhanmal Marwari v. Messrs. Jankidas Baijnath (1914) 49 C. W. N. 193. s 224, 225 
Dhunput Sing # Sham Soonder Mitter (1897); I L. R. 5 Cak. 291; 4 C. L. 

R, 501 ia sxe 100, 113 
Durbar Patlals v. Naralndas Gulab Singh (1943) L L. R. 25 Lah, a sa 349 

B . 
Ellermalne Ltd. s. Grayson | td. (1919) a K. B. 535 ees 8 74 
Empero #. Atma Ram (1924) I. L. R. 46 All. 447 ui 249, 253, a54 
Empe:or #. Chimanlal Sankalehand A, I. R. (1945) Bom. gos”... u 4D, 954 
Emperor v. Dittaraya Shankar Paranjpe ( 923) I. L R. 47 Bom. 960 m. 349, 254 
Emperor v. Durga Prosad (1933) I. L. R 45 All. 258 54 ase 253 
Emperor v, Ismail (1927, I L. R. 49 All. Sha 5 saa 949, 254 


Espoo Bhayaji y. The S, S. Sabitri (1886) L L. R. 11 Bom, P ae 


# 


Paar, 
Esther Virgimla Penheirs v, M. Minney (1934) I. L R. G Cak. 430; 59 

C. L. J. aar a roo 655 78 

Ex perte Whitfield (1742) 2 Atkin 9°5;26B.R 592 ass we @tt, 21B 
F 

Fakir Chand Mandol +, Dalba Charan (1927) I. L. R. 54 Cale. 1052 vs 226, 229 

Faridonnisa e. Mukhtar Ahmad (1925) L. R. 52 L A. 342; L L. R. 47 AN, 

Jo3; 42C, L. J. 531 nee vee BY 34 
Fatma Kbatun #, Fazla! Karim (1928) 47 C. L. J. 372 Se we 2g, 85 
Firm Dedhraj e. Bhagwan Das (1937) I. La R. 16 Pat 306 ene 237,233 
Fletcher v. Rylands (1866) L, R. 1 Ex. 265 3a as 07 

a 
Gaibandha Loan Offoe Ltd. v. Musammat Safyadunnesse Khatan (1942) 76 C. 

L, J]. 17; 46 C. W.N. 967 T we $79, 283 
Garbari Kumiral ø, Surja Narain Singh (1923) %5 I. C. 177 = 381 
Girja Bal v. Sadashty Dhundiraj (1916) DR. 431. A. 151;1. L, R. 43 Cake. 

1031; a4 C. L. ] 297 s woe 302. 909 
Gnana Sambandha Pan dara Sannadhl e, Velu l'andaram (1899) L. R.a71 A. 

69 ; I. L. R. 23 Mad. a71 ewa eee 930, 245 
Goluknath Misser v. Lalla Prem Lal (1877) I. L. R:3 Cale. 307 we vee 116, 190 
Gopal Chunder Sreemany s. Herambo Chunder Haldar (188)) I. L. R. 16 

Calo. 513 di 116, 120, 191 
Gour Chacdra Chakerburtty e. Birendra Kishore Man ikya foi) a2 C. W. 

N. 449 aes NE” 186 
Grayson Ltd. e. Kilermaine Line Ltd. (1920) A.C. 477 ae ies 73 
Gorusami Chetti v. Samurti Chinna Mannar Chott! (1881) I. L. R. 5 

Mad. 37 ' d sar FoR, rir 

H 
Hamid Ali v. Ram Kumar Poddar i1921) 62 I. C, 639 PP s. 126, 129 
Harbaltay Prosad Chowdhury y Jagballay Prosad Chowdhury (1939) 1. L. R. 

18 Pat. 777 . oe “as 81 
Hari Charan Saha s. Baran Khan AgI 1. L. R. 41 Calo. 746 an wea 9742-373 
Hari Pada Dutta v. Joy Gopal Mukherjee (1931) 39 C. W. N. 934 w Qu 
Harish Chandra Saha e. Pran Nath Thakrabutty (1923) 39 C. L. J. 347 see 907, 47t 
Harnathral e. Sew Prosd (1935) 40 C. W., N. 165 ses ewe 132, 137 
Hemendra Coomar Mallick v. Rajendralall Moo shee (1878 I. L. R. 3 Cale. 

353; 1 C. L. R, 488 ee 108, 111, 112 
Heddorfield Banking Co. s. Henry Lise & Son (1895) 2 Ch. 273 wee 527, 330 
Huguenin v. Baseley (1807) 14 Ves. 273 sae PR 26, $0 

f 
In re AG. (1999) 53 Sal J. 515 ies vee 211, 219 
In re Khetramoal Debya (1937) 1.L R. 17 Pat 93 eo 26, 45, 49 
In re Fountain (1838) L. R. 97 Ch. D GogC A, as vee 914, 18 


In re Seager Hunt (1900) L R.gCh 54 es .. 311, 819 


” 


| ie 


Page. 
Indrajit Pratap Sahi v, Amar Singh (1923) L. R, 50 L A. 183; L L, Ro 8 

Pat, 676; 39C. L. J. 318 sie cae 66 
Iswar Shyam Chand Jia v. Ram Kanal Ghose (1910) L, R. 981. A, 76; L L. 

R. 38 Calo, 536; 14 C. L. J. 238 aie oon B42, MI 

J 
J. B. Beattie y. Emperor (1936) A. I, R. (1937) Calc. 84; 169 I C. 87; 38 
Cr, L, J. 706 i 249)-° 57, a8 
Jadu Nath Roy e, Kshitish Chandra Acharji Choadhury (1944) 79 C L. J. 

185 ;49 C. W.N. 30 Ki » Sh O1 
Jagabandhu Dew. Akshoy Kumar Sil (1949) 75 C. L j. 485; 46 C. W. 

N. 906 ae ves 117, 124 
Jagadis Narain s. Nawab Said Ahmed (1945) So C. W. N. 477 (P. C.); 8 

C.L ]. 107 eee vee sa, 323 
Jagan Mohon Sarkar v. Brojendra ER Chakravarti (16945) I. L. R. 53 

Cale. 197 (F. B.); 42 C. L. J. aga Pa ee 109, I4 
Jamshed Kho laram Iran] v, Barjorji Dhunjibhal (1915) Le R. 43 1 A. 26; 

I. L. R. 40 Bom, a99 ; a3 C. L. J. 253 s. vee 273,276 
Janaki Nath Roy v. Jyotish Chandra (1941) 1. L. R. 1 Cale. a34 wy 267 49 
Jitendra Bhusan Das s, Emperor (1940) 45 C. W. N. 24 sh bys 849 
Jitendra Nath v. Binoda Bahari (1919) 52 I. C. 289 ses soe 103, 107 
livaft v. Ramohandra (1891) 1. L. R. 16 Bom. 123 ie aa ayo 
Jogesh Chandra Roy v, Niranjan De (1934) 39 C. W, N. 387 ~ wv r68, 172 
John Rylands s. Thomas Fletoher (1863) L. R. 3 H. L. 330 se a = 73 
Johnson v, Toe Madras Rallway Co. (1905) 1 L R. 38 Mad. 479 . 69, 76 
Jordon e. Money (1854) 3 H., L C. 185 see ee 277 
Joyopal Sinha ». Probodh Chandra Bhattacherjee (193$) 40 C. W. N. 81 n Sat, 335 

K ` 
Kalap Choadhuri v», Sital Chand (19039) 1. L R. 11 Pat. 7988 a sve 103, 307 
Kali Charan Bania w, S. K Brahmachari (1938) 42 C. W. N. 1332 249, 257, 258 
Kall Charan Naskar e. Ram Kumar Sarkar (1910) 17 C. W. N. 73 „e 267, 371 
Kalooram s. Jonlstha (1935) 40 C. W. N. 161 ity a 1332, 137 
Kamini Debi ~ Aghore Nath Mukherjee (1909) 11 C. Le J. 91; 14 Č. W. 

N. 357 ` ne 270 283 
Kaati Mabanti y, Special Deputy Collector Harbour Acquisition, Visaga- 

patam (1997) A. I. R. Mad. 114 sis we 28 
Kasikinkar Sen v. Satyendra Nath Bhadra (1910) 12°C, L J, 64a wee 109,113. 
Kendall s. Hamilton (1879) L. R. 4 A. C. 504 eee oe 173, 114 
Kidri Prasad v. K, R. Kbosla (1923) A, 1. R, Lah. 425 ia rn 224, 295 
Klog v. Hoare (1844) 13 M. & W. 494 108, 111, 119, 1% 1S 
Kinu Ram Das v. Moraffar Hoesaln Saha (1687) I. L, R, 14 Cak. 809 

(F. B) sue ose 335, 34a 
Kiron Chandra Roy s, Prassnna Kumar Chakravarty (1933) 38 C. W. N. . 

4351 L L R 6: Cale. 4:9 > ia ee 321, 324 


Kokilaswari Dasi w, Mohuat Rodranand Goswami (1906) 5 C, L. J. 537 as 337, 330 
Kripe Ram e. Kunwar Bahadur (1932) I. L. R, 54 All. 467 ee wos 175; 184 


x. 


Pact. 


Krishnapada Chatterjee e. Manada Sundari Ghosh (1932) 36 C. W. N. 518 w 36% 305 
Kshetra Nath Sikdar s. Messrs. Harasukdass Balkissen Das (1920) 48 C. L 


J. 283: 31 C. W. N. 703 ass wwe 117, 122 
Kumar Sarat Kumar Roy 7. Sripati Chatterjee (1919) 23 C. W. N, 249 aa 3715 373 
L 
Lachhi Rame. Emperor (A I, R.) rgaa All. 61; 20 A. L. J. 918... is 9249, 253, 
| | ~ 9545 259, 261 
Lalit Mohon Roy v. Sarat Chandra Saha (1933) 37 C. W. N. 752 ~ 227, 237, 283- 
Lax v. Darlington Corporation (1879) 5 Ex. D a8 C. A. esa ive 74 
Livingstone v. The Rawyards Coal Co. (1880) 5A. C. ag H. L, ne p 78 
Lodai Mullick e. Kally Doss Roy (1831) 1 L R. 8 Cak. 298 ne s 18 
Lodna Colliery Ltd, v. Bepin Behari Bose {1990 85 L C. 113 an we 1A1 
Lu Tin Ngan v. Ma Mya Kym (1929) I. LL R y Rang. 187 bee ve 371 O73 
Lutful Hoq v. Sumbhudin Pattock (188111 L, R. 8 Cale. 948... 227, 229, 230 
M 
ML A. Adams s. Emperor (1935) 399 C. W. N. trr4; I L, R. 69 Calo. 1993... 249) 255, 
f -256, 258 
Madura Beahmayya v. Vedule Vellamma (1916) 31 M. L. J. $09 ..., or 985 
Mahammad Askari s. Radhe Ram Singh (:900)1 L, R ga All. 307 106, ILI, 112 
Mahanth Ram Charen Dis v. Naurangi Lal (1933) L. R. 60 I. A. 124; 57 

C, L. J. 229 esy 239, 243, 244 
Maharaj Bahadur Singh v. A. H. Forbes (r908)7C.L J. 65a; LL R 35 - > | 

Cal. 737 341 
Maharaja Bir Bikram Kishore Manikya Bahadur » Chairman, Municipality 

Comilla (1935) 39C. W. N 590 a 267, 269 
Maharaja Bir Bikram Kishore Manikya Bahadur #. Khallilor Ribana t sae) 

99 C. W. N. 1206 . 0 eos 279, 385 
Mahomed Buksh v. Hosseini Bib! (1888) L. R. 15 L A, 81; L L R. 15 

Calo. 484 ow» 27,46 
Mears v. The London and South Western Railway Co. (1962) 11 c. B, N, S. 

8%0 ; 31 L. J. C. P, 229 ; 142 E. R. 90 sae see 174, 179 
Miss Moselle Solomon v, Martin & Co, (1934) 39 C. W. N, 461 ... san 100, IIS 
Mohendro Nath Bose e. Abinas Chandra Bose (1923) ay C. W, N. 521; 15 

< C.W. N. 191 is ee 109), 113 
Mont Lal v, Nepal Chandra (1937. 1. L R, (1938) 1 Calo. 180; 4a C. W. 

N. 92 ' ses ese 210, 216 
Monohar Das Mohanta v, Harari Mall (1930) LR. s8 I. A MI P, C.; 54 

C. L. J. 195 on we KM 
Mr, Firdos Johan v. Dr. Mohammad Yonos A. I. R. (1940) Oudh 1 vee 273, 277 
Mt, Ram Kali s, Munnalal A. I. R. (1999) All. 586 ws. 267, 269, 971, 37a 
Mungel Pershad Dikchit e Girija Kanta Lahir: Choudhury (1881) Le R. 81 

LA 183; I. L R. 8 Cal, 51; 11 C. L, R. 113 as ae 285 


Munni Ram Choudhury v, Bishen Porkash Naratn Singh (1897) I. L. R. 24 
Calc, 878 oe we YI, 373 


PAGE. 
Muralidhar v. Jainid Prasad (1938) I L. R (1932) All. 703 aus re 391, 326 
Murlidhar Sukol ø. Nursing Das (1911) 17 C. W. N. 113 ii 279, 283, 385 
Mossmimet Atia Begum e, Mohammed Ibrahim A, I, R. (19:6) All. ago 
PC eae eee 24 
Mussermmat Sundari’s case (1889) L. R. 161. A. 186 “ae eve 341, 395 
N : 
Nagappa Bandeppa y, Gurushantapper (1932) I. L. R. 57 Bom. 388 ves 2237, 894 | 
Nagendra Nath Dey e. Suresh Chandra Dey (1932) L. R. 59 I. A, 283; 55 
C. La J. 528 ; 997, 230, 213, 235, 236 
Nandalal Mallick v, Panchanon Mukherjee (1917 I. L. Re 45 Cale. Co; at 
C. W, N. 1076 ae oes 373 


Nandury Sriram Chandra s. Chintamon: Bhatta A. 1. R. (1939) Mad. 157 ou. 287, 233 
Nani Bala Sen e, Auckland Jute Co. Ltd. (199571. Le R. 52 Cale, 602 oe 6976 
Narayana ( bettiar r. P. C, Muthu Chettiar (1927) 1. LUR. So Mad. 67 or 371 


Naresh Chandra Basa s. Hyder Sheikh Khan (1938) 49 C. L. J. 83 wee 321, 325 
Narsing Das e, Chagemall |, L. R. (1939, 2 Cac. 93 ses saa 349, 362 
Nuratan Mukhopadhya s, Tho Cooch Behar Loan Office Ltd, (1940); 72 C. L. 
Je 148545 C. W.N. 113 ae saa 100) 119 
Nitya Gopal Sen v. The Secretary of State for India m Counoil (1931) le Le 
Re 59 Calc, 98: : vee æ 18, Bi 
Nrisinba Chandra Pal Choudhury e. Kanaklata Dasi (1942) 46 C, W. 
N. 457 one soe 117, 124 
Nritya Gopal Mitra ws Jarit Manjari Dasi (1924) 30 C. W. N. 584 ws 367, 371, 
373 3745 379 381 
Nugender Chander Ghose v, Sreematee Kaminee Dossee (1867) 11 Moo. |, 
A, 241 P.C. one 335 343, 344 
P 
Panchkari e. Mabaraj Bahadur (1914) 19 C. W. N. 136 sik vee 102, 106 
Parsotim Thakur v, Lal Mohon (1931) L. R. SOL A. 854; 35C. W. N. 786; | 
54C.L Je sii Ges 66 
Phani Bhusan Kumar e, Emperor (19365) 1. Le R (1937, 1 Cale. 471 249, 256, 958 
Prafulla Kumar Basu e, Sarojbala Basu (1930) §2 C. La J. 596; 35 C. W. 
N. 185 ees .. 226, 230 
Pramatha Nath Mullick e, Secretary of State for India in Counal (1929) i 
L. R. 57 L A. 100 sve via 141 
Probhabat! Dassi w. Tafbutunnessa (1941) 17 C. W. N. 1088 „a ws 102, 106 
Probodh Kumar Des s. The Dantmara Tea Co, Ltd. (1939, 70 C. L. J. 483... 273, 277 
Promatha Nath Daw e. Habu Mia (1945) 49 C. W. N. año oes eee 983 
Promotho Nath Sanyal s. Sailesh Chandra Chonchory (1949) 47 C. W. 
N. 906 sai » 291, %93 
Pugh v. Ashutosh Sea (1938) L. R. 56 L A. 93 j 49 C. La J. 415... we 181, 182 


Puncbanun Bandopadbya v. Rabia Bibl (1890) L L, R. 17 Calc. 711 F. BR sa I3% 133 
Puyikuth Ithayi Umah s. Kairhrapokil Mamod (18681, I. Le R. 3 Mad. 248 1. 24, 25 
Pym v, Great Northern Railway Company (1863) B & S 396 „a æ 676 


Hil. 


Paar, 
R : 
Radhika Mohan s. Bhobani (19036) 40C. W. N. 717 ia m 13% 137 
Radley » London and North Western Railway Co, (1876) 1 A. C. 754 oon 74 
Raghunath e Emperor (1918) 16 A. L. J. 760 se sæ 249) 252 
Raj Kumar Nall e. Mahesh Chandra Guha (1917) 49 1. C. S80 coe 145, 148 
Raja of Ramnad v, Velusami Tevar (1990) L, R. 48 L A. 45; 33 OG L. 

J. 218 a owe a84 
Raja Peary Mohon Mukherjee y Monohar Mukherjee 16991) Le R. 48 L A. 

258;LL.R, 48 Cale, 1c13; 34 C.L J. 86 wee 987, 333 

Rajendra Kumar Gupta v. Shallendrs Kumer Gupta (1927) 1 L R. & 

Cale. 836 ye se 210, 216 
Ramanjalu Naldu v. Aravamudu (1909) I. L. R, 33 Mad. 317 e ten 10D 115 
Ramjiban Bhadra #. Taroddin Kari (1911; 15 C. W. N. 404 ` -e 3345 329 349% 313 
Ramricklal Chhaginial 6, Vevekananda’ Mills (1944) 49 C. W.N.SS ° -e BH, 2995 
Rangalal Sen s. Emperor (1-36) 41 C. W. N. 123; L È. R. (1997) 1 

Calo 610 240, 250, 251, 255, 956, 257, 258 
River Steam Navigation Co, Ltd v. Hiralal De (1934) 59 C L. J. 394; 78 

G W; N. 853 een 70, 76 
River Steam Navigation Co., Ltd. e. Sm. Khanta Kumari Banik (1634) 59 

C. L. J. 391; 8C. W, N. 551 i we 7076 
Ronald Duncan Cromartio w, Sri Sri Iswar ‘Radha Damodar Jin (1975) 63 ’ 

C. L. J. 10 see 239 244, 247 

| S Š 
S. K Ajaraddi v, Sm. Sonal Bibi (19:51 49 C. W. N, 638 yak aT 59 
Saherjan Bibi ». Gopal Chandra Putaturida (1999) 34 C. W. N. 265 ~- >. 391, 373 
Sambha Charan Dey e Hrishikesh Dey (1944) 49 C. W. N 367... kiki 59 


Saroj Basini Debi v. Mohendra Nath Bhaduri (1917) aa C. W. N. 517 310, 215, a16 
Satish Chandra De v, Madan Mohon Tate (1930) 1. La R. 58 Cale. ag - 481, J24, 325 
Shankarrao Dagodufirao Jabagirdar we. Sambhu Wallad Nathu Patil (1930) 


45 C. W. N. 57 ste we 159, 160 
Shanker Vishnu v Maneklal Haridas (1940) L L. R. (1940) Bom. 299 so 340s Wa 
Sheikh Sadsraddin #. Ekramuddin (1913) 20 I. C. 670 ae 371, 374, 383 
Shirinbal s. Kharshedji (1896, 1. L. R. 23 Bom. 430 ss wa Bh 85 
Shtvlal Matilal e. Bridhichand Jivraj (1917) 19 Bom, L, R. 370 64. oo 106, 111 
Sm. Rakhya Mani Debi v. Paramesh Chakravart! (1945) 96 I, C. 89 son Ty Se 148 
Sri Kanchumart! Venkata we. The Secretary of State for Indm (1931) $3 

C. L. J. goa} 958 C, W N. S60 a 20 
Selmati Garabini Kamarin v. Suraj Narain Singh (1924) L L R. 3 D: 134 se 371, 373 
Srinivas Ma Barlolly 9, King-Emperor (1937) 51 C. W. N 900. an <. 296, Jor 


Subbeiya Pandaram v. Mahmad Mustapha Maracayar (19803) L. R. So L A. 


295 40C. L. J. a0 239, 243, 244, 245, 246 
Suniti Bala Debi v. Dhara Sundari Debi Choudhuran! (1919) L. R. 46 


L A. 272 ; ves, van Wa 97, 34 
Surat Lall Mondol v, Umar Haji (1895) I. L. R, as Calo, 87 w > 1828 


xir, 


Paar. . 
Sorendra Kumar Basu e. The District Board of Nadia (1941) 45 C. W. 

N. 261 ooo 267, 268, 271 
Surendra Nath Tagore v. K.S. Banerjee (1934) 99 C. W N. 340 iis 18, 21 
Sureswar Prosad Bhakat v, Maharaj Bahadur Singh (1937) 41 C. W. 

Na 1151 7 his . 279, 985 
Surja Narain v, Konja Bekari (1921) a5 C. W. N. 884 wis 373 
Swarnainoyos Dassy v. Probodh Chandra Sarkar (193a) 36 C. w. N. 7B oes 18a 
Syed Abdal Hakim v. Mangal Chand (1937) I, L. R. 17 Pat, 164 a saa 341, 396 

T 
Tayebul 7, Emperor (1916) I. L. R. 43 Calo. 1152; 4C. L J. 134 .. 397, 389 
The Superintendent and Remembranoer of Legal Afairs, Bengal 9. Akhil 

Bandhu Guha (1936) 40 C. W. N. 1341 one +» 297, 300 
Thomas vw. Quartermaine (1887) 18 Q. B. D. 685 ii » Q7 
Titley s. Thomas (1867) L. R. 3 Ch. 61 se. sis 276 

U 
Unni Moldin v», Peokar (1920; I. L, R. 44 Mad. 297 wee 321, 396 
Usman Ali Khan v, Mussemmat Khaton Bano (1941) 1, L. R. 17 Luck, SIA: cus 24 
Y 
Venkata Subramanis v. Sivagurunatha A. I. R, (1938) Mad, 60 ... een MO, BAT 
Vidya Varuthi v, Balummli (1921) L. R, 481, A. goa; I. L. R. 44 Mad. 431... 259, 243 
243, 244 
Vytla Sttanna v. Narivada (1934) 38 C. W. N. 697 ; L, R. 68 I. A. 200! 59 
C.L. J 3% swe ws «= WA 
i W 
Wallokar v. Emperor (1926) 1, L. R. 53 Cale. 718 © em Mp 255, 256, 2.58 
William Leltoh & Co. s. LeyJon (1931) A, C. 90 ii wee 174, 1832 


Whitfield (1742` a A, T. K. 315; 26 E, R, Soa Pa ue 218 


The Calcutta Law Journal. 





Vou. 82, | CALCUTTA. | NO. 1. 





FEDERAL COURT. 


Present: Str Patrick Spens, Knight, CAlef Justice, 
Mr, Justice Zafrulla Khan and Mr. Justice 
H.J Kania. a 
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-[Om- APPEAL FROM THE HicH Court or JUDICATURE 
AT Fort Witas IN BENGAL] 


Ultra vires—Bensal Tenancy Act (VIII of 1885), section 108A—Sale of puini. , 


tenure under Regulation VIII of 1819—Decree fer rent for preceding year 
under Bengal Tenancy Act-—Decree, if money sak aan aa gan of 

the fudgment-debter noi liable. : 
Section 168A of the Beagal Tenancy Act is infra vires tho Province of 
: Boagal as it is covered by Entry No. at, List H as also by Entries Nos, a1 and 
aof List I of Schedule VII of the Constitatioa Act, It is a valid plece of 


legislation and forms part ‘of ths Bengal Tenancy Act, Thus the Ciril . 


Procedure Code oan apply only subject to the ore of the SEN 
Tenancy Act and that includes section 168A, 


Section 168A of the Bengal Tenancy. Act is not in conflict with Entry 


No, 4 of List I of Sohedale VII of the Constitution Act, 


Seotion 168A of the Bengal Teaanoy Act is applicable eren though the 
decree be not considered as passed under the. Bengal Tenancy Act, 


The respondents held a puiad as tenants under ‘thé appellant. The lands 
under the putni were agricu'toral lands, The reats due in respect of this patni 
were in arrears for many years and on the 15th May, 1996, ‘the pini was put 
up to sale under the provisions of Regulation VIII of 1819 for recovery of the 
rent dae for the last kist of 1342 B. S. (1935-36) and was purchased by a 

stranger. For recovery of the reat dae in respeot of the years 1339441 B. S. 
(1932-35) and the first kist of 1342 B.S. (1935-96) the landlord tnstituted a 
suit and obtained a doareo on ath February, 1938. The decree-holder applied 
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for recovery of tho decretal money by attachment and sale of certain immov- 
able properties belonging to the jadgment-debtors other than what was giren 
asa junini to tho debtors, 


Heid, that the appellant was not entitled to proceed against any gila 
properties of the jndgmeat-debtors under section 168A of the Bengal Tenancy 
Act. 


_ That the decrees passed in the present case wasa decree for rent, The 
Proviso to section 17 of Regu ion VIII of 1879 did not make the arrears'of 


~ rent a money claim, J 


The procedure to cause the property let to the tenants to be sold for the 


immediately preceding year’s rent only, is a special procedure provided by 
Regulation VIE of 18.9 and a landlord caa take advantage of it without going 
to Court at all, 


That the provisions of the Bengal Tenancy Act applied even after the 
rolation of landlord and tenant had ceased to exist. 
` Ferse: y. Maharaj Bahadur Singh (1) distinguished. f 
Federal Court Civil Appeals Nes. V and VI of 1945 by the 
Landlord. - 


Dr. N. C. Sen Gupta, senior Adpotate, Federal Court, 7 
Samarendra Nath Mukkerji, Advocate, Federal Court, and Mr. 
Purushotiam Chatterjee, Advocate, Calcutta High Court with him) 
instructed by Mr. Ranjit Singh Narula, Agent for the Appellant 
(in both the Appeals), 

Mr, B. Banerji, Advocate, Federal Court, (Mr. Hemendra 
Chandra Sen, Advocate, Calcutta High Court with him) instructed 
by Mr. P. K. Bose, Agent for the Respondents Nos. 4 and 5 (ia 
both the Appeals). 

Mr. Rama Prosdd Mukksrji, senior Advocate, Federal Court, 
(Mr. Nirmal Kumar Sen, Advocate, Federal Court, with him) 
instructed by Ar. P. K. Bose, Agent for the Intervener (in both 
the Appeals). 

Respondents Nos. 1,2,3; 6 and 7 have not entered appearance, 

The judgment of the Court was delivered by 


Kania, J. +—These two appeals are from a judgment of a 


Division Bench of the High Court at Calcutta and raise the ques- 


tion of the validity of section 168A of the Bengal Tenancy Act as 
amended by the Act of 1940. 

The relevant facts are these. The ginanti in both the appeals 
isa big damindar. Tho respondents held a pxfst as tenants under 
lhe appellant. The rents due in respect of this gwraf were in 


(1) (1914) La R. 41 L A. 913; LL. Re 4t Cake. oo6 jan Cy L J. 434 - 


— 
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arrears for many years and on the r5th May, 1936, the pulni wos 
put up to sale under the provisions of Regulation VIII of 1819 for 
recovery of the rent dus for the last kis? of 1342 B. S. (1935-36) and 


it was purchased by a stranger. For recovery of the rent due in y, 


respect of the years 1339-41 B.S. (1932-35) and the first kis? of 
1342 B. S. (1635-36), the landlord instituted a suit being Rent Suit 
No. 2 of 1937 in the Court of the Subordinate’ Judge at Hooghly 
and obtained a decree for Rs. 56000 and odd on the 25th 
February, 1938. Attempts were made to execute the decree 
between 1938 and 1940 and soms amounts were recovered from the 
judgment-debtor. The appellant then started execution proceedings 
on the 25th September, 1940, in the Court of the Second Sub- 
ordinate Judge of 34-Parganas, as the decree was transmitted there 
for execution, The decree holder applied for recovery of the 
balance by attachment and sale of certain immovable properties 
belonging to the judgment-debtors, other than what was given as a 
putui to the debtors, and certain immovable properties were 
attached. Objections were taken to this by judgment-debtors 4 and 
5 in one case and the Official Receiver in the other, and they gave 
rise to Miscellansous Cases Nos. s4 and 40 of 1941. The appeals 
are from the decision of the High Court in these two cases, 
The contention of both sets of judgment-debtors in substance 
` was that the appellant was not entitled to proceed against any other 
movable or immovable properties of the judgment-debtors because 
of section 168A of the Bengal Tenancy Act. The Subordinate 
Judge, before whom the case first came for disposal, upheld the 
objections and dismissed the application for execution. An appeal 
preferred to the High Court also failed but the Court granted 4 
certificate under section 205 of the Government of India Act, 1935, 
and the appellant has thereupon brought this appeal to this Court. 
On behalf of the appellant, it was contended that section 168A 
was wira vires the Province of Bengal, because it was not covered 
by Entry No. ar or No. ar read with Entry Nov 2 of List [I of 
‘Schedule VII of the Constitution Act. In the alternative it was 
argued that it came in conflict with Entry No. 4 of List III of the 


same Schedule. The second line of argument was that the decree’ 


was not for arrears of rent; it was a money decree and the provi- 
sions of the Bengal Tenancy Act did not apply to the enforcement 
of the decree at all. It was argued that therefore sectionr 68A of 
_ the Bangal Tenancy Act had no application to the facts “here, 
These points were urged before the lower Courts, but without 
success. | | 
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It is common ground that ne lands given under the #wfaf tenure 


” were agricultural lands, Entry No. 21 in List It of Schedule VII 


runs as follows :— 

“Land, that is to say, dbk in or over land, land tenures 
including the relation of landlord and tenant and the collection of 
rents, transfer, alienation and devolution of agricultural land, land 
improvement and agricultural loans, colonizition, Court of Wards ; : 
encumbered and attached estates ; treasure trove ”. 

Entry No. 2 in the same List runs as follows — 

iii Jurjediction and powers of all Courts except the Federal Court 
with reapect to any of the matters in this List ; procedure in Rent 
and ‘Revénue Courts ”. 

i Sedtion 168A of the Bengal Tenancy Act runs as follows :— 

“(1) Notwithstanding anything contained elsewhere in this Act, 


‘or in any other law, or in any contract— 


' (a) a decrea for arrears of rent due in respect of a tenure or 
holding, whether having the effect of a rent decree or money decree, 
or a certificate for such arrears signed under the Bengal ‘Public 
Demands Recovery Act, 1913, shall not be executed by the attach- 
ment and sale of any movable or immovable property other than the 
éntire tenure or holding to which the decree or certificate relates : 

Provided that the provisions of this clause shall not apply if, in 
any manner other than by surrender of the tenure or holding, the . 
term of the tenancy expires before an application is made for the 
execution of such a decree or certificate ; 

(6) the purchaser at a sale referred to in clause (a) shall be 
liable to pay to the decree-holder or certificate-holder the deficiency, 
ifany, between the purchase price and the amount due under the 
decree or certificate together with the costs incurred in bringing the 
tenure or holding to sale and any rent which may have become pay- 
able to the decree-holder between the date of the institution of the 
suit and the date of the confirmation of the sale. 

(2) In any proceeding pending on the date of the GAE ment 
of the Bengal Tenancy (Amendment) Act, 1940, in execution of a 
deciee or certificate to which the provisions of sub-section (1) apply, 
if there has been attached any immovable property of the judgment- 
debtor other than, the entire tenure or holding to which the decree 
or certificate relates, and if the property so attached has not been 
sold, the Court or Certificate-officer as the case may be shall, on the 
application of the Judgment debtor, direct that, on payment by the 
judgment-debtor of the costs of the attachment, the property so 
attached shall be released ”, 
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The rest of the section is not-material. 

The first question for consideration, is whether section 168A. of 
the Bengal Tenancy Act is covered by Entry No. 21 or No. at read 
with Entry No. 2 of List II. That List covers matters on which the 
Previncial Legislature bas exclusive powers to make laws. It was 
contended on behalf of the appellant that under Regulation VIII of 
1819, the landlord had a right to recover‘the amount due as a 
personal debt. Under that Regulation, power is given to the land: 
lord to get the tenure sold only for the rent of the previous year 
without filing a suit for the purpose. Section 17 of that Regulation 
provides for the disposal of the proceeds of any sale made under the 
Rules of that Regulation. A certain percentage from the net sale 
proceeds had first to be deducted on account of the Provincial 
Government. ‘The zamindar was next to be paid the rent of the 
preceding year with interest and charges incurred in bringing the 
taluq to sale. Then follows a proviso which runs as follows — 

_ “ Provided, however, that no former balances beyond those of 
the current year (or of that immediately expired, if the sale be at the 
commencement of the following year) sha'l be included in the 
demand to be thus satisfied. Such antecedent balances, if the 
zimindar shall have omitted to avail himself of the process within 
his reach for having them satisfied. at the time, will haye become in 
fact mere personal debts of the individual taluqdar and must be 
recovered in the same way as other debts by a regular suit in 
the Court ”. l l 

It was further provided that the balance should be sent to the 
treasury of the Collector to meet the other claims pending against 
the taluqdar. Relying on the words of the proviso, it was argued 
on behalf of the appellant that the decree passed for arrears of rent 
in the present case was not a decree for rent but for a money claim. 
It was, therefore, contended that it was not passed under the Bengal 
Tenancy Act. - 

In our opinion, the first contention that the Provincial Legiala- 
ture had no power to enact section 168A is unsound, The words of 
Entry No. ar clearly cover legislation in respect of rights in or over 
land and include the relation of landlord and tenant and the collec 
tion of rents. The meaning of section 168A is very clear. It 
appears to have been enacted to prevent a landlord from depriving 
a tenant of his other movable or immovable property to satisfy the 
claim for rent of the property let to the tenant. . Sub-clause 1(a) 
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effect of a rent decree or a money decree shall not be executed by 
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the attachment and sale of any movable or immovable property 
Gther than the entire tenure or holding to which the decree relates. 
Sub-clause (1) (4) recognises that there miy be a deficit and the 
decree may not be fully satisfied by the sale proceeds. It, therefore, 
provides ‘that the purchaser shall make good that deficit. Sub- 
section > (which, in fact, applies to the present case) expressly 
directs that in any proceeding pending on the date of the ` 
commencement of the Amending Act, in exscution of a decree to 
which sub-section 1 applied, if anyimmovable property was attached 
the same should bs released on the application of the judgment- 
debtor on his paying the costs of the attachment, It is, therefore, 
clearly a piece of Irgislation in respect of the right of landlord and 
tenant with regard to rent which had accrued dua in respect of the 
property let to the tenant. In our opinion, therefore, the words of 
Entry No. a1 clearly cover this section.” 

If it were argued that this isa procedural section in respect of 
attachment of property and therefore is not covered by Entry No, ar 
in List I], Entry No. 2 is relevant. It provides for legislation in 
respect of the jurisdiction and powers of all Courts (except the 
Federal Court) with respect to any of the matters in List II. Tho 
collection of rents is covered by Entry No. ar. The jurisdiction and 
powers of the Courts in respect of the collection of rents is therefore 
covered by Entry No. 2 inthe List. Section 163A of the Bengal 
Tenancy Act clearly deals with the powers and jurisdiction of the 
Court to get money paid to a decree-holder in respect of his decree 
for arrears of rents of agricultural lands. Woe, therefore, agree with 
the learned Judges of the High Court at Calcutta that section 168A 
is covered by Entries Nos. sı and a of List II of Schedule VII of 
the Constitution Act, 

The next contention that the impugned section if in conflict 
with Entry: No. 4 of List HI of the same Schedule has also no 
substance. The contention was that under section sr of the Civil 
Procedure Code a decree-holder had the right to have his decree 
executed as provided therein. Section 168A, it was argued, was in 
conflict with section 51 of the Civil Procedure Code and therefore 
the Provincial Legislature had no right to enact the sams, as 
section 51 of the Civil Procedure Code was already on the Statute 
Book when section 168A of the Bengal Tenancy Act was enacted. 
The answer to this is found in section 143(2) of the Bengal Tenancy 
Act. That section runs as follows :— 

“143 (1) The High Court may from time to time, with the 
approval of the Provincia] Government, make rules consistent 
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with this Act, declaring that any portions of the Code of Civil 
Procedure shall not apply to suits between landlord and tenant 
as such, or to any specified classes of such suits, or shall 3 O 
them subject to modificat’ons specified in the rules. 

(2) Subject to any rules so made and subject also to the other 
provisions of this Act, the Code of Civil Procedure, 1908, shall 
apply to all such suits’’. 

Sub-section (2) expressly makes the application of the Civil 
Procedure Code subject to the other provisions of the Bangal 
Tenancy Act. Ifthe Vrovincial Legislature had power to enact 
section 168A under Entries Nos, 21 and 2 of List II, it is a valid 
piece of legislation and will form part of the Bengal Tenancy 
Act. That being so, the Civil Procedure Code can apply only 
subject to the provisions of the Bengal Tenancy Act and that 
would include section 168A. It may also be noted that the Civil 
Procedure Code is made applicable to decrees passed under the 
Bengal Tenancy Act only because of section 143 of that Act. If 
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the same Act (which makes provision for its application ) at — 


another place provides that it shall not apply to a certain extent, 
it cannot be successfully contended that the last provision is in 
conflict with Entry No. 4 of List III of Schedule VII of the Cons 
titution Act and is therefore s/fra pires. In our opinion, there- 
fore, this contention must fail, 

The last contention was that this decree is outside the Bengal 
Tenancy Act and therefore section 168A of the Act cannot apply 
to itat all, It is necessary to look at the record to ascertain if 
this decree was passed under the Bengal Tenancy Act. It is 
admittedly a claim in respect of arrears of rent .of land given on 
pu(nd tenure. It is registered as Rent Suit No. a of.1937 bet- 
ween landlord and tenant for the recovery of rent as contemplated 
by section 146 of the Act. The suit is for rent of three anda 
. half years only. That can be done under Schedule III, Article 
2/8) of the Bengal Tenancy Act. If this was a money claim, 
apart from the Bengal Tenancy Act, the landlord could have 
filed a suit to recover arrears of six years’ rent on the registered 
lease. That has not been done. Apart from the contention 
urged by Counsel before us, it does not appear to have been 
raised in the lower Courts and the record does not show any 
reason why we should accept this contention. Apart from that; 
the wording of section 168A covers the case. It is made appli- 
cable when the decree is for arrears of rent, whether having the 
effect of a rent decree or money decree. The opening words of 
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the section further show that effect must be givan to the section 
notwithstanding anything contained elsewhere in the Bengal 
Tenancy Act, or in any other law, or in any contract, If the 
Legislature has power to pass the Act, none of these phrases 
oversteps the legislative limits of the Provincial. Legislature. 
Therefore, the section would be applicable -eyen- though the 
dectee may not be considered as passed under the Bengal Tenancy .. 
‘Act, We do not think that the -contention of the appellant that 
the decree in the present‘ case is not a: decree for rent has any 
substance. Moreover, under section 168A if a decree for arrears 
-of rent is passed, whetherit has the effect of a rent decree ‘ora 
money decree, the consequences mentioned in the section have 
to follow. The appellant, therefore, is in no better position in 
either case. In our opinion, the proviso to section 17 of Regu- 


‘lation VIII of 18.9 does not make the arrears of rent a money 


claim. The proviso only states that the balance of the sale 


proceeds shall not be atilised in paying the arrears of rent, but 


thoss arrears must be recovered by the landlord as personal 
debts by an ordinary civil suit. The procedure- to cause the 
property let to the tenant to be sold for the immediately preced- 


ing year’s rent only, is’ a special procedure provided by Regula- 


-tion VIII of 1819 and a landlord can take advantage of it without 


going to a Court at all. 
It.was strenuously urged on behalf of the E that no 
provision of the Bengal Tenancy Act can apply after the relation 


- of landlord and tenant had ceased to exist. It was pointed out 


that before the present suit was filed, the land was sold under 
Regulation VIII of 181g. Therefore, no relationship of landlord 
and tenant existed between the parties when the -present suit to 
recover arrears of ront- was filed. In support of this contention, 
Counsel relied on Asthur Henry Fortes v. Bahadur Singh and 
others (1). In that case, the Judicial Committee of the. Privy: 
Council had occasion to consider section 65 of the Eines Tenancy 
Act which is in the following terms :— 

“Where a tenant is a permanent lênga han a ràiyat holding 
at fixed rates or an-occupancy-raiyat, be shall not be liable to 
ejectment for arrears of rent, but his tenure or holding shall be 
Hable to sale in execution of a decree for the rent thereof, and the 
rent shall-be a first charge thereon”. 

The Board held that the right of sale and the charge given 


U). (191314) LAR. 41 L A. gis L Le R, 4t Calo, 996; ag C. L. J. 434 < 
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by the section existed only in favour of a person wie occupied 
the position of a landlord and so long as the relajonship of land- 
lord and tenant continued. In our opinion, that case does not 
help the appellant. The decision was on the construction of 
section 65 of the Bengal Tenancy Act. The words used in the 


~ section are clearly applicable only when the relationship of land- 


lord and tenant existed on the date of the suit. -There can arise 


“no occasion for an ejectment, or a claim to a first charge on a 


property liable to be sold in execution of a decree for the rent, 
unless on the date of the suit the parties were a landlord and 
tenant. In the course of that judgment, certain observations 
showing that the Bengal Tenancy Act would operate or would 
govern the rights of the parties when they were landlord 
and tenant, are found, but those observations, as has been 
repeatedly pointed out, must be read along with the facts 
of the case. A careful reading of the judgment shows that the 
Judicial Committee of the Privy Council were dealing only with 
the effect and interpretation of section 65. We do not think 
that that case supports the wide proposition urged on behalf of 
the appellant. 
The result is that ae appeals fail and aro dismissed with costs. 


AT. M Resse amah 
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CIVIL RULE. 


Before Mr. Justiss R. Hi. Lodge. 


SAILA BALA DASI (GHOSH) 


“` 
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ATUL KRISHNA MONDAL AND OTHERS," 


‘Auction salea—SetHag aside af—Presumption—Notice sini” by registered 
pest—Hadersrment, ‘refused’—Denial—Limitation Ast (IX ef 1908), 
atction 18—~Fraud af decree-holder’, 

Where notloes are sent by registered post aid returned with “the ead orse- 

mant ‘refused,’ the Courts are ontitied to presume that they were tendered 1 

Hari Pada Dutia v, dey Gopal MukAeryee (1). 


*Ciril Rule No. 1921 of 1944, agalast the order of the Subordinate Judge, 
4th Coart, Allpore (24-Parganas) dated the 4th July, 1944, reversing the order 
of Munsiff, and Court, Baruipors, dated the 213t SERAIT 1944 


(1) (1941) 39 C. W. N. 9H 
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, But where a person to whom the nothoes were stated to have been ten- 
dered denies that they were tendered to bim and the Judge heid that the 
denial in the circuffistances of the case was sufficient to rebut the presumption t _ 

Held, that the Judge was perfectly within his right so to hold. 

In order to succeed in an application under section 174(3) of the Bengal 
Tonaticy Act, to set asido an execution sale, if the application is mads 
outside the period of limitation presoribed by law, tte applicant must show 
that the auction-purchaser was himsel! gullty of the fraud which kept the 


. applioant from the-knowledge of bis right to make the application or was 


accessory to It, Fraud on ths part of the decree-holder alone will not extend 
the period of limitation under section 18 of the Limitation Act, 


~ Application for Revision -under section 115 of the Code ol 
Civil Procedure by the Auction-purchaser. 


Application to set aside an execntion sale under section 174(3) 


Bengal Tenancy Act, by the Judgment-debtor. z 


‘The material facts appear from the judgment,  — ' 
, Mr. Paresh Nath. Mookerjes (Jt.) fot the Petitioner, 

Messrs, Abinash . Chandra: Ghose. and Hemanta Kumar’ Bose 
(for'Mr. Ramendra Mohan Majumdar, for tke Deputy Registrar) for 
the Opposite Party. 

The judgment of the Court was delivered by 


Lodge, J,i—This Rule was issued to show cause why an 
order passed under section 17463) of "HG Bongal Tonancy Act 
should not be set aside; 

The material facts are as follows: The landlord instituted a 
suit for assessment of rent-and for recovery -of .rent and obtained | 
a decree. In execution of that decree the holding was put to 
sale on May 21, 1942. The sale was confirmed in the ordinary 
way on June 1942. On July 3, 1942 the auction purchaser took 
out the sale certificate and, according to the record, obtained 
delivery of possession through Court on March 4, 1943. On 
June 12, 1943 one of the tenant jadgment debtors filed two appli- 
cations before the Court. One was an application under Order 
9, rule 13 and the other was an application under section 174(3) 


ot 


` of the Bengal Tenancy Act, In these applications he asserted 


that he had been kept out of knowledge both of the decree and 
the sale and he had come to know of. both of them on June 3, 
1943. The application under Order 9, rule 13 was dismissed on 
November ; 30, 1943 and no appeal against the order of dismissal 
erred. The application under. section 174(3) of the 
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on February #1,.1¢44. The learned Mansif found that proceases 
had not been suppressed, that the property had not been “sold” 
at an inadequate price, that the auction purchaser was " bénamdar 
of one of the i ia ea and that the application was barred 
by limitation, -. 

The saticant KA to the Subordinate Judge. — His applica 
tion was allowed, the Subordinate Judge finding that processes were 
Suppressed and that there was~fraud on the part of the decree- 
holder. The learned Judge accordingly set aside the sale on 
certain conditions, The auction purchaser has moved this Court. | 

On behalf of the auction purchaser it bas been argued firat, . 
that the learned Judge was wrong in his decision that 
had been suppressed and secondly, that the learned Judge 
considered the question of limitation. - 


of processes was evidence that the concise statement was sent, 
by registered post. Some of them were served by the ju 
debtors and seven were returned with the endorsement ‘Te r 
it has been argued that there is a presumption from this endorse- 
ment. that the notices were tendered to the judgment-debtors and, 
that until that presumption is rebutted the court ought to bold, ` 
that there had been proper service. It was argued further that in the 
present case there was no evidence to rebut the presumption and 
that therefore the learned Judge was wrong in his finding and 
acted irregularly in the exercise of his jurisdiction in coming to 
this wrong finding. Reliance was placed on the case of Hari. 
Pada Dutta v. Joy Gopal Mukherjee (1). The facts of the case 
relied pn were .very exceptional and entirely different from the 
present case. There can be no doubt, however, in view of that 
ruling that where-notices are sent by registered post and returned 
with the ondorgêment ‘refused’ the courts are entitled to presume 
_ that they were tendered. In this particular case the person-to whom 
they were stated to have been tendered denies that they were 
tendered to him. The learned Subordinate Judge held that the 
denial ip the circumstances of the present case was sufficient to rebut 
the presumption and I am not prepared to hold that he- was not 
right in.doing so or that he was not competent to consider ‘the 
circumstances and this refusal is sufficient to- reh; 


(1) (1931) a9 C. W. N. 934. 
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This leads us to the question whether tke learned Subordinate 
Judge did or did not consider the question of limitation and whether 
in considering the question of limitation, if he did #0, he acted 
with material irregularity in the exercise of his jurisdiction. As 
stated above the sale took placa on May 21, 1942. Theo applica- 
tion under section. 174(3) of the Bengal Tenancy Act was made 
on June 12, 1943, more than a year after the’date of sale. There- 
fore prima facie it was barred by limitation. The learned Munsif 
held that in fact it was barred by limitation. It has been argued 
before me by the petitioner that the learned Subordinate Judge 
did not consider the question of limitation, but he confined 
himself to considering whether fraud had been committed by the 
decree-holder and having held that. there was a fraud by the 
decree-holder, set aside the sale without considering the question 


Of limitation, Iam not satisfied that that is what the learned 


Subordinate Judge has done. In my opinion the learned Sub- 
ordinate Judge has in fact considered the question of limitation, 


“though his discussion of the matter is not free from obscurity. It 


has been argued however that even if he has considered the 
question of limitation, he has not applied the law on the subject 
correctly and my attention was drawn to section 18 of the Limi 
tation Act. For the petitioner it was argued that fraud on the 
part of the decree-holder would not serve to extend the period 
of limitation under section 18 of the Limitation Act in an appli- 
cation to set aside a sale, unlesa it. were shown that the auction 
purchaser was the person guilty of the fraud or was accessory 
thereto. I agree entirely with this point of view. I am satisfied 
that in order to succeed in an application under section 174(3) 


‘of the Bengal Tenancy Act, if the application is made outside 


the period of limitation prescribed by law, the applicant must 
show that the auction purchaser was himself guilty of the freud 
which kept the applicant from the knowledge of his right to make 
this application or was accessory thereto. ; 
The question is whether the learned Subordinate Judge has 
approached the question of Imitation from this point of view. 
It is true that in his judgment the learned Subordinate Judge 
contented himself with saying “in this view of the matter I find 
that 4 fraud was committed by the decree-holder in bringing 
about the sale of thd landa and that sale cannot stand”. This 
does suggest that the learned Subordinate Judge considered that 
it was sufficient to show that the decree-holder had been guilty 
of fraud. But the whole of the discussion in the judgment is a 
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discussion of the conduct of the judgment debtor on whose be 
half the auction purchaser made the purchase. The learned 
Judge considered the circumstance that some of the postal notices 
were received and some were returned ‘refused’ and the learned 
Judge came to the conclusion that it was probable that some 
judgment-debtor had informed the postal peon that the other 
judgment-debtor refused to receive and acknowledge the notices. 
The learned Subordinate Judge then went on to point ont ‘that 
one of the judgment-debtors took an active part against the 
applicant who sought to set aside the sale. He again pointed 
out that the game judgment-debtor had gone to great lengths to 
secure the property either for himself or for his sister. It seems 
to me that the learned Judge was of opinion that the judgment. 
debtor in question, Nakul, was bimself a party to the fraud com- 
mitted by the decree-holder and was therefore in the words of 
section 18 “accessory to the fraud”. ‘The auction purchaser is, in 


" —the view of both the courts below, msrely a benamder of the judg- 


ment-debtor, Nakul. 

It seoms to me that the findings of the Subordinate Judge 
really indicate that the Subordinate Judge was of opinion that the 
auction-purchaser was accessory to the fraud. If this is the right 
interpretation of the judgment of the learned Subordinate Judge, 
the applicant under section 174 of the Bengal Tenancy Act was 
entitled to an extension of the time by virtue of section 18 of the 
Limitation Act. In these circumstances it does not seem to me 
that this is a fit case in which I should interfere. 

The Rule is accordingly discharged with costs—hearing-fee one 
gold mohur. 


A. T. M. Rule discharged, 
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Before Mr. Justice R. F. Lodge. 


SHEIKH LOKEMAN ALI 
y. 


ABDUL MOTALEB AND ANOTHER.® 


Transybr— Subsequent transferee, if bound-—Occupancy helding—Transfer by 
cé-sharer tenant—Subsequent transfer by trangferee—Subcequent irang 
Sor before application’ for pre-emption—Bengal Tenancy Act (VIII of. 
1885), section 267-—Subsequent transferee, proper party in apNication— 
Identity of person pre-empting. 


As soon as a transfer of a share In a holding Is effected a right to pre- ` 


empt Immediately accrues to the co-sharer tenants, and any subsequent 
transferee of tha property takes it subject to that right, This rule applies 
whether the subsequent transfer is made before or alter the, application 
under section a6F of the Bengal Tenancy Act is made : Civil Revision Case 
Ne, 788 af 1945 followed.“ po ae 


Tho faot that the rubsoquent transferea did not know the identity, of 
the parson who bad the right to preempt makes no difference to the 
rights Of tho parties. 


es application under section a6F of the Benga] Tenancy Act by the, 
co-sharer tenant for pre-emption the transferee from the purchaser is a 
proper party. 


Application for Revision under section m of: the Code. of 
Civil Procedure by the Applicant under section 26F of the Bengal 


_ Tenancy’ Act. ` 


Application for pre-emption under section s6F of the oe 
‘Tenancy ‘Act.’ 

The material facts appear from the judgmsnt. 

Messrs. Surajit Chandra Lakiri and Samarendra Nath Banerjee 
for the Petitioner. 


Messrs. Girija Prasanna Sanyal and Hemanta Kumar for the 
Opposite Party. 


C A. Ve 


*Ctril Revision Case No, 1760 of 1945, against the decision of A. S. 
Ray Haq, District Judge of Birbhum (Suri) dated the 8th May, 1945, 
affirming those of J. N. Maltra Esg., Sadar Munalf of Sori (Bighhum), dated 
the 3rd and oth Norember, 1944. 
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The judgment of the Court was delivered by 

Lodge, J. :—This Rule was issued to. show cause = an 
order passed under section s6F of the Benga! eee Act should 
not be set aside or modified. . . 

The material facts arg not in dispute. “The sae | Sheik 
Lokman Ali was one of a number of co-sharers in possession of 
a rayati holding récorded in khatian No. r1C of Mouza Kaspai 
in the district of Birbhum having acquired his interest by -pur- 
chase by a kobala, dated February 12, - 1944 but registered on 
June 5, 1944. C S. plot No, 409 is one of the plots comprised 
in that rayati holding. Other lands of the holding were trans- 
ferred by other co-sharers to opposite-party No. 1 Abdul -Motalib 
by a registered kobala dated February r9; 1944. Abdul Motalib 
again transferred these lands to opposite party No. 4 Samsazroha. 


Petitioner Sheik Lokman Ali made an application under sec- - 


tiori 26F (1) within four months of the transfer to Abdul Motalib 
- but after the transfer by Abdul Motalib to Samsyzroha and -depo- 


sited the amount of the consideration money for -which Abdul - 


Motalib purchased, together with compensation, He- made both 
Abdul Motalib and Samsuzrzoha parties to’ ths- application -A 
preliminary objection was taken by Samsuzzoha -that he was” nöt 


a necessary’ party and this objection was allowed. -Samsuztoha’s ' 


fame was struck off; Sheik Lokman Alrs-application was allowed 
‘as against Abdul Motalib only, and the latter was allowed to 
withdraw the money: in - deponi ‘subject to equities that may- be 
available against him’. 

Sheik Lokman Ali gana ‘this appeal was dismissed with 
coats. 

It seems to me clear that the petitioner Sheik re Ali be- 
ing a cotharer tenant of the occupancy rayati holding both..ar 
the time of the transfer to Abdul Motalib and at the -time «of the 
transfer by Abdul Motalib to Samsuzzoha, and the transfera to 


Abdul Motalib and to Sammsuzzoha not being within the. exceptions - 


mentioned in section a6F(1) of the Bengal Tenancy Act, -the 
‘petitiqner Sheik Lokman Ali is entitled to invoke the provisions 
of section 26F and apply to the court for. the portion transfeiréd 
to Abdul Motalib and to Samsuzzoha to be transferred to; him- 
self. Sheik Lokman Ali was co-sharer of Abdul - Motalib's. vendors 
at the time of the transfer to Abdul Motalib ; and.he could 
certainly invoke the provisions of the, section against, Abdul 
Motalib at least, up to the time when Abdul. Motaljb transferred 
his interest to Samsuzroha. Sheik Lokman Ali, if he did not .of 
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could not exercise his right against Abdul Motalib, became a co- 
sharer with the latter and at the time of the transfer to Samsuzzoha 
could if he desired have exercised the right granted by the sec- 
tion as against Samsuzzoha alone. The question is whether when 
Sheik Lokman sought to exercise his rights under the section in 
respect of the transfer to Abdul Motalib, other transferees from 
Abdul Motalib would be bound. In other words, did Samsuzzoha 


purchase the share of Abdul Motalib subject to the exercise ofa 


Tight of pre-emption by the co-sharers of Abdul Motalib’s vendors ? 
The courts below seem to hold that he did not. 
There is no reported case exactly on all fours with this case. 


. But there is a decision of “Edgley, J. in Civil Revision Case No. 


788 of 1945 which deals with the case of a subsequent transfer by 
the first transferee, the distinction between that case and the 
present being that the subsequent transfer was made after the 
application was made under section a6F in that case, but before 
that application in the present case, 

Edgley, J. observed ‘As soon as a transfer of a share in a 


holding is eftected aright to preempt immediately accrues to the 


.co-sharer tenants, and any subsequent transferee of ne property 


must take it subject to that right. 

* It was suggested in argument before me that pee: Jes deci- 
sion was based on an extension of the doctrine of lis pendens, and 
was applicable only to cases where the subsequent trapsfer was 
made after an application under section 26F had been filed. Iam 
unable to agree with this view. The decision of Edgley, J. seems 
to me based on the obvious fact that any other interpretation of the 
section would enable a transferee to defeat the object of the Legis- 
lature. This argument applies with equal force whether the sub- 
sequent transfer is made before or after the application under 


‘section 26F is made, 


JA prior transferor might transfer to a relative for a greatly 
enhanced consideration immediately after his own transfer and thus 
defeat the object of the Legislature ; or he might make a gift of the 
right so acquired, to his own son and thus defeat the object of 
the section—uniless the view adopted by Edgley, J. be accepted. 

Tho provisions of section 26F(a) also seem to indicate that it was 
the intention of the Legislature to prevent a transferee dealing with 
the property to the prejudice of a possible pre-emptor. ' 

Tam therefore of opinion that the decision of Edgley, J. la 
equally applicable to the facts of the present caso; and I nee 
fully agree with that decision. 
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It follows that : Semsuzzoha bought the -property from Abdul 
Motalib subject to the right to Sheik Lokmanali to preempt ; and 
that whèri Sheik Lokman exercised ‘his right withih thé time pres- 
cribed by law, he was entitled io recover the property from 
Bamsuzzoha. li ale also follows that Samsuxzohe was a proper party to 
the proceedings, 

There was a suggestion that inasmuch as the transfer to 
Samsuzzoha was made Hefore,Samsuzz sha knew of Sheik‘Lokmanali’s 
interest, Samsuzzoha could not have bought subject to a right on 

. the-part of Sheik Lokmgnali to pre-empt.. I can see’no force in: this 
argument. Samsuzzoha knew that he'was purchasing’ a share in an 
occupancy reyatt holding:; he knew that his véndor -had a co-sharer 
or co-tharers ; he knew that his vendor had ‘acquired his interest by 
“transfer shortly before ‘the ‘transfer to Samsuzz.ba, He must 
have known therefore that some "person bad a right tò pre: empt 
when his vendor obtained the properly by transfer. The fact,that 
he did not know the identity of the person who had the. right 
to pre-empt makes no dilareni in my OPH to une INA of 
the parties. : 

The Rule is therefore made absolute: The order of the Munsiff 
` striking off the name of Samsuzsoha is set aside and it is ordered 
that the petitioner do get:the lands. mentioned inthe schedule by 
way of pre-emption and that opposite party Samsuzzo’a be bound 
by this-order. Petitioner will’ recover costs of PiL Courts ‘from 
opposite parties 1 and s. 

‘Hearing fee one‘gold mohur. * 
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APPELLATE CIVIL. 


Before Mr. Justice R, C. Mitter, and Mr, Justice 
A. S. M. Akram. 


THE PROVINCE OF BENGAL 
p. 


i 
JOY NARAYAN FATEPURIA AND OTHERS.* 


dutediction—Land Acquisition Act (I ef 1894), section 18—Reference 
abparently by some of the claimants but virtually by all—Mitakskara joint 

Jamiiy— Method of valuation of I-nd—Calcutia Improvement (Appeals) 

Act (XVII of 1011), section 5, 

In the circumstances of the present case, the Land Acquisition Collec’ or 
acted within his jurisdiction in going beyond the reference made under 
section 18 of the Land Acquisition Act and Increasing the Collector’s award in 
favour of the claimants who did not make the reference, in the reference made 
by other claimants. : 

Bejey Chand akatah Bakadur v, P, K. Meanmdar (1) and Surendra Neth 
Tagere v. X. S. Bonnerjee and ethers (2) applied. 

As to the method of valuation of land, no hard and fast rule can be laid ~ 
down, each case must be considered in view of its own special features: 
Nitya Gopal Sen v. The Secretary of State for India in Conncil (3). ii 

It was contended that the Calcutta Improvement Tribunal shoald have 
determined the basic rate per cattah on tho private sale proved in the 0190 and 
not on the acospted awards : 

Heid, that this was a matter of appreciation of evidence and of the weight 
to be attached to lt and not a matter of principle of law or procedure whioh 


could be urged in an appeal of a limited scope as like the present ona, namely, 
' a valuation case, 


Appeal by the Opposite Party. ik 

Reference under section 18 of the Land Acquisition Act by 
Claimants Nos, r and 5 only. 

The Calcutta Improvement Tribunal gave an increase of 


Rs, 24948-11 annas (exclusive of statutory allowance) over the award 
of the Collector in favour of Claimants Nos, 1 to 5. 


*Appeal from Original Decree No. 183 of 1943 with Crose-objection, again st 
the deores of N, R. Das Gupta, Esq , President of the Calcutta Improvement 
Tribunal, dated the 18th September, 1942, 


(1) (1910) 13 C. L. J. 159. 
(a) (1924) 29 C. W N. 840. - . 
(3) 9g1)4. L, R 43 Cals. oar (988). 
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Tho material facts appear from the judgment. 


Messrs. S. M. Murshed and L M. Bakshi for the 
Appellant. 


Messrs. Surendra Madhab Mallik, Satyendra Nath Mitra and 

Upendra Chandra Mallth for the Respondents. 
Cc A. FV, 

The judgment of the Court wasdelivered by 

Akram, J. :—This is an appeal in a Land Acquisition Case 
from the decision of the President, Calcutta Improvement Tri ung]; 
it relates to valuation regirding- the acquired premises Nos 24 
Cockler Lane and 45 Lake Road. Admittedly Claimants Nos. 1 to 
5 are joint owners of the said property having therein the following 
shares :— 

Claimant No. 1 Joynarain Fatehpuria | 1/5 


ss » 2 Gourisankar „ 1/5 (now dead) 
Pe nm 3 Nagarmal an 3/10 

ET » 4 Sitaram 5 tjie 

T » 5 Mohan Lall Sew Lall (firm) 1/5 


Claimants, 1, 2 and 3 are brothers, Claimant No. 4 is the son of 
claimant No. 2 and claimant No. 5 as an outsider purchaser. We 
are not concerned here with the claimant No. 6 who asserted that 
he was a lessee of the trees upon land. The land is an irregular 
piece of land running east to west, measuring 4 Bighas 8 Cottas 
and abutting to the west on a nairow lane called Banamali Bidya- 
sagar Lane-and tothe south on the open lands of the Calcutta 
Improvement Trust. The Land Acquisition Collector awarded 
Rs. 40,000 for the lands of the daid premises but the claimants were 
not satisfied with it, they refused to accept the award and asked for 
reference under section 18 of the Land Acquisition Act by making 
“two applications through their Advocare, Mr. S. N. Mitra, one 
application was for Joynarain Fatehpuria and others and the other 
for Moban Lali Sew Lall (Firm) but the Land Acquisition Collector 
made the reference in respect of Jaynarain and Mohan Lall 
claimants Nos. r and 5 only, taking the view that the learned 
Advocate Mr. 8. N. Mitra appearing in the case was not authorised 
by his Vakalatnama to act for claimants 2 to 4. The Tribunal how- 
ever enhanced the valuation of the entire area to Rs. 64,948-11 as, 


thus giving an increase of Rs. 24948-11 (exclusive of the statutory - 


allowance) over the award of the Collector, 


~ 
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= dan, ; Against the decision. the Province of Bengal preferred the 

ime present appeal while claimants 1 to 5 filed cross-objection. , It is 

The Province of urged by the learned Advocate for the appellant that the Tribunal 

Penga) acted illegally and without jurisdiction in going beyond the refer- 

E enn ence and increasing the Collector’s award-in favour of the claimants 
. 2 to 4 also, when the reference was made for the claimants Nos? r' 


(Abram, F. -and sory. Kanti Mahanti v. Special Deputy Collector Harbour 
Acquisition, Visagapatam (1). In answer to that the earned 
Advocate for. the Tespondent points out that the heading in the 

_ petition for referenco showed ‘“Joynarain Fatehpuria awd others” as 
“claimants”, that i in the claim petition, the claimants r to 3 had 
themselves put their signatures while the claimant No. 4 was 
represented by. the claimant No. r as Executor, and all the four 
claimants had appeared through the same Advocate Mr. S. N.- 
Mittra in the Claim case who filed the reference petition sub- “ 

= _ sequently ; that no objection on the score of - want of authority in 
the Advocate,- Mr. S. N. Mittra, was ever raised elther before the 
land Acquisition Collector or before the Tribunal; in the above 
circumstances it is argued that it was not open for the appellant to 
put forward such a technical objection for the first time in the 
appeal and the same should be considered: to have been waived, 
Srv Kanchumarti Venkata v. The Séeretary of State-for India (a). 

: The learned Advocate also draws our attention to the fact that 

_ inthe Memorandum of -Appeal itself in this Court the claimant 
No. 1 Joynarain was impleaded as respondent “for self and a 
Karta of the Mitakszhara reunited Joint Family consisting of bimself . 
3. Nagarmall Fatehpuria, 3. Sitaram. Fatehpuria all of 23 Muktaram 
Babu Street, Calcutta and representing.4/sth share in the property.” 

: It seems: to me that there is much force in the respondent’s 
contention but apart from it the facts and circumstances of the case 
viz, that the claimants r to 4 (respondents) are very close 
relations, that they live in the .same.house, that they refused to 
accept the award and made a joint petition for reference, that they 
have been described even by the-appellant in their Memorandum of 
Appeal as constituting a Mitakshara rewatfed Joint Family, repte- 
sented by Joynarain Claimant No. r indicate to my mind that 
throughout the proceedings Joynarain claimant No. r was acting 
net only for himself but also for the benefit of his brothers and _ 
nephew the claimants a. to 4,. in this view of the matter it would be 
cassia! for Mr. S. N. Mittra, -to be E authorised by. 

-(1) [1ga7}-A. IR. Mad. 114. | - 

(a) (1931) 53 C. La J. goa; 35C. W. Saran. Ke, dees 
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claimants 2 to 4. I am therefore inclined to hold that the increase 
given by the Tribunal would ‘accrue for the benefit not only of 
claimant No. 1 bat of the: claimants Nos. 2 to 4 as well. Reference 
in this connection- may be made’ to.the cases of Befoy Chand 
Makatap Bahadur x. P.-K. Mossmdar-(1)- and Surendra Nath 
Tugore v. K. S. Bonnerjes and others (2), the principle of which in 
my opinion applies to the facts and circumstances of the present 
case, l i 

Next it is urged by the-appellant that the Tribunal committed 
an error of law by giving a flat rate per cottah for- the entire land 


treated as a single block and by not dividing the land-into’ succes- 


sive bejta and giving a diminishing rate -according -to the several 
belts into which the lands fell, it appears however that the learned 
Judge has considered this matter and ona consideration of the 
situation, size, shape and frontage of. the land came” to the conclu- 


sion that the belting: method: is not a suitable ‘one: in the present: . 
case for the purpose-of valuation. I do not think that he has cone ' 


mitted any error of law regarding this ma‘ter or applied any wrong 
principle in fixing an average rate: per Cottah- on the -basis of the 
accepted awards ; no bard and fast rule can be laid down and each 


case must be considered in view of its own special ‘features: Nitya — 


Gopal Sen v. The Secretary of State for Tadia (3). 


In my opinion both the contentions fail and the appeal., must ` 
therefore be dismissed with costs, we assess the hearing fee at 15 . 


Gold Moburs. ; N 

“As regards the cross-objection the only point taken is thatthe 
Tribunal should have determined the bisic rate per Cottah on the 
private sale proved in the case and not on the accepted awards, but 
this I think is -a matter of appreciation of evidence and of the 
weight to by attached to it and not a matter of principle-of law or 
procedure which can be urged in an appeal of a limited “scope ‘like 


the present one (See section 3 Act XVIII of.1gt1). ° ; 1: 


In my opinion the cross-objectian also ave therefore : be: 


dismissed but without costs, — | ye gens 


A. Ve M... : ee ie and cravat disindssad. : 
“(4 €1910)-13 C. L.-J. EO co. ae Ss ee 
(a) (1949) a9 C. W. N. 340. 
-(3) (1931) I. L-R» 59 Cale. gar (945). 5 UN a KAN 
ja) ME KR: aera ng A a e TE 
Pn r A t oad Pe fot Fg 
r * —- ¢ E P 4 i i i Fae a- 


Ea 
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Before Mr, Justice A. S. M, Akram, 


NAKSETAN BIBI (MINOR) 
REPRESENTED BY HER NEXT FRIEND FATHER 
_ FARIJAN MANDAL 


v. 7 


HAIBAR RAHAMAN MANDAL.* 


Suit, maintainability of—Sult for dimelution af marriage by miner Make- 
medan girl, withent next friend—Civil Procedure Code (Act V af 1908), 
Order ya Rule 1—Indian Majority Act (IX of 1875) section {a)— 
“Te act.” — 

. The institution of a sult by a Musim minor girl, who has attained her 

puberty, for dissolution of marriage, being an act in the matter of marriage 

within the meaning of section ala) of the Indian Majority Act, without a next 
friend despite order 39 rule 1 of the Code of Civil Procedure, is valid. 


Akmed Suleman v. Bat Fatma (1) followed. i 


Appeal by the Plaintiff against an order of remand passed 1 
the Appellate Court. 


Suit for dissolution of marriage under Act IH of 1939. 
The material facts appear from the judgment. 


Messrs. Hem Chandra Dhar and Provath Chandra Bose for tho 
Appellant. 


Mr, Apurbadhan Muhherfi for the Respondent. 


“The following judgment was delivered : 
_ Akram, J.:—This appeal by the plaintiff arises ont of an order 
of remand passed in a suit for dissolution of marriage under Act IIT 
of 1939. 
Shortly stated the material facts of the case are as follows :— 
Plaintiff was born in 1929 and married to the defendant in 1937. 
There was disagreement between the parties and the plaiztiff 


* Appeal from Appellate Order No. 165 of 1944, with crossobjection and 
application, against an order of P. Sen, Esg., Additional District Jodge of 
Murshidabad, dated the 16th March, 1944, reversing that of Wooshaccr Basa 

j Maromdar, Esq., Munsiff, 1st Court, Jangipar, dated the 3oth Juna, 1944. 


(t) (1990) I. L. R, 55 Bom. 160. 
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instituted the present suit in 1943 on diverse grounds for the. 


dissolution of her marriage ; one of the pleas, amongst others, 
taken by the defendant husband in his defence was that the plaintiff 
being a minor could not bring the suit without a next friend and 


the suit as framed was therefore not maintainable; the issue raised — 


in this connection was issùo No..1, namely, “Is the suit maintain- 
able in the present form.” Regarding this issue; which was tried 
along with the other issues in the-case, the learned Munsiff observed 
as follows :—‘ There is no defect in the framing of the suit. The 
issues framed by me are answered” by me thus: (1) the suit is 
maintainable in the present form, ”...,...s0.es.eseee00 3 and upon his 
finding in favour of the plaintiff in respect of the other issues also, 
he decreed the suit. The defendant thereupon appealed and the 
learned Judge in the Court of appeal below by “his order dated the 
16th March, 1944, set aside the judgment and the decree of the 
trial Court and reminded the case for a fresh trial observing. in 


the course of his judgment as follows :—'' The defendant in para-3 - 


of his written statement has taken the objection that the suit cannot 
be maintained by the plaintiff as she is stilla minor. “An isie was 
accordingly raised whether the suit is maintainable im the present 


form. Unfortunately however this point has been completely over-, 


looked by the learned Munsiff. The defendant in his ground of 
appeal has taken the selfsame objection.” He also by his order 
dated the 13th March, 1944 allowed the amendment of the memo- 
randum of appeal and the plaint by- putting therein the father of 
the plaintiff as her next friend and guardian. Against the order of 
remand the plaintiff has preferred the present appeal and has 
objected therein in her grounds of appeal to the order of amend- 
ment of the plaint and the memorandum of appeal, which was 
passed by the learned Judge. The defendant also has filed a croes- 
objection against the decision of the Court of appeal below. 

It is urged by the learned Advocate for the appellant that the 
Court of appeal below had , tailed to notice that the trial Court had 
recorded its finding as to the maintamability of the suit by holding 
that the suit as framed was maintainable while deciding issue No. r. 
It is further urged that in view of section a of the Majority-Act IX of 
1875 the Court of appeal below is in error in holding that the 
plaintif was not entitled to sue without „A neat friend despite 
order 32, rule r of the Code of Civil Procedure. It is pointed out 
that the plaintiff who was a Muslim girl, having ‘attained her 
puberty as found by the trial Court, ceased tob3a minor under 
her personal law ‘and was competent to sue in her own name, 
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‘Reference’ in this connection. was ‘mada to the’ cases of Aimed 
Suleman y. Bai Fatema (1) ; Fatwa-Khatun vy. Faslal Karim (2), 
- Shirinbat-v. Kharskedji (3) ; Mussamat Alia Begum v. -Mokammed 
Ibrahim (4). On thé other hand it is- urged by the learned Advocate 
--for the respondent that section 2 of the Majority Act IX of 1875-does 


` not obviate the necessity of appointing a next friend or'a guardian 
- of a person below the age prescribed da his age of “majority under 


“ection 3 of the Majority Act ; and all that it does is to confer com- 
“petency on the thinor to enter into Certain transactions which would 


“be forbidden. to him under section 11 of- the ‘Cotitract Act. it is‘said ` 


“that capacity ‘to contract is something” different from capacity to sue 
“and ‘section 2 of- the ‘Majority Act’ does not affect order 32 of -ihe 
“Code of Civil Procedure ‘which’ must be complied with; ’ Further- 
“mêre it is argued thar in ay event “a'suit for dissolution: of marridge 
'not'covar “the capacity of any person to ack-in the matter of 
marriage” as contemplated undér section’ 2 of the Majority Act IX of 
“1875 5 and reference is mide to the cases of Pwyikuih Ithayi Umah 
Y. “Kairhisapokil Mamed and another (5) ‘and Usman AH Khan'y. 

‘Mussamat ‘Khatoon Banu (6). ‘ 
` Iris obvious that the question of the AAN of" the suit 


aa mas decided by the trial Court while ' recording its decision on issue 


‘No.1, although no reasons were assigned in support of it,” The 
remark therefore made by the leatned Judge to the effect that-this 
" point bad been compeletly overlooked by the learned Munsif -ddes 


= “not seem'to me ‘to be justified, however, the matter‘in my opinion 


“depends entirely upon ‘the construciion to be placed on section s, 


' élaute (a) of the Indian Majority Act, ` The material portion of-that 


“section runs as followa:— Nothing herein contained shall -affect 
.the capacity of any person tò act in the following matters, ‘namély, 
marriage, dower, divorce and adoption,” section 3 of - the said Act 


. which prescribes the’age of majority as r8 years and in certain 
` “circumstances 21 years begins with the opening words “ Subject as 


aforesaid ”, ~ which! means subject to” section a aforesaid.’ The 
question, therefore, which arises is whether the institution of a suit 


“by a Muslim minor girl, who hes attained her puberty, for dissolu- 
~ tion of marrige is a matter covered by the ex pression “the apati 


(1) (1630) I LR. 35 Bom, 160, 

(a) (1998) 47 C. L. J.,37@, . aas 7 
(3) (1896) I. L. R. 2a Bom. 430. >- ae. 
(4) [1916] A. L R. All. (P. C.) 330. 
(5) 0881) E La R. 3 Mad. 948. 

(6) (1947) I. Le R. 17 Look, 572. © 
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of any person to act in the matter of marriage divorce etc.” 
mentioned in section 2 of the Majority Act, as observed in the case 
of SAirindas vy. Kharshedji (1) that the Majority Act does not use 


the expression ‘capacity to contract’, but ‘capacity to act’ “ which is ` 


of much wider import”. I am also inclined to think that the 
section does not merely create certain exceptions to section 11 of 
the Contract Act, but the words ‘to aci” are wide enough to include 
in it the institution of a suit by a minor, who under her personal law 
may have attained majority. This view of the matter also finds 
support from ‘the case of dAmed Suleman y, Bat Fatema (2). It 
would be profitable in this connection to refer also to the case of 
Fatima Khatun v. Faslal Karim (3). Considering every thing-I am 
of opinion that the contention put forward by the appeliant.is well 
founded and should be given effect to. It should be noted that the 
case of Puyikuth Ithayi Umak v. Xatrhirupohil Mamod and another 
(4) was for recovery of stridhan also and clearly would not be 
covered by section a of the Majority Act. This case has been 
discussed and noticed in the case of Shirtabal v. AAarshedji (1) and 
distinguished. To institute a suit for dissolution of marriage is 
clearly in my opinion to act in the matter of marriage. 

I, accordingly, allow this appeal, set aside the judgment and 
decree of the Court of Appeal below and direct that the appeal be 
reheard and disposed of on the merits in accordance with law. 

The order of the amendment of the plaint and the memorandum 
of appeal, dated the 13th March, 1944, must as a result of my 
decision, be also set aside. 

The appellant is entiled to her costs in thin Court, which I 
assess at three gold mohurs. 

In view of my decision in the appeal the cross-objéction by the 
defendant is dismissed, but there will be no order as to-costs, 

No order is necessary on the application filed in the alternative 
under section 115 of the Code of Crvil Procedure. 


Leave to appeal under clause 15 of the Letters Patent prayéd 
for is refused. 


Ap Appeal aliewedi. Cross-objection dismissed : 
Rule discharges. 
(1) (1896) 1. L. R. 2a Bom, 430. See 
(a) (1930) I. L. R, 55 Bom. 160. 
(3) (1938) 47 C. Le J. 372. 
(4) (1881) 1. L. R. 3 Mad, 248. 


as 
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Byers Mr. Justice B. K. Mukherjea and Mr. Justice 
SREEMATI KARUNAMAYEE DEBI 
E f 


SREEMATI MAYAMOYEE DEBL* 


Hindu lady— Deed of surrender, not a trangfer—Ariicie 33, Stamp Act (iI af 
1890), na application—Pardanashin lady, doed by—Court’s duly to satisfy 
ity about suck transactions—Undue influence, principles to decide— 
Independent legal advice, meaning Qf—General principlee—Bena fide 
purchaser for value withext notice—Egquiiy ageinst~ General principles. 
Doed of surrender does not in law or in fact purport to transfer any pro- 

perty, The Hindu widow merely withdraws herself from the estate and the 
next heir stepe into the inberitance asa matter of law without any consent or 
acceptance on his part. Tho basis of the doctrine of surrender ls the self- 
effacement of the widow's interest, and not the es facia transfer by which soch 
effacement ts brought about, 


in re: Khetramoni Debpa (1) not followed. 

Vyila Sitanna v, Narbsada (2) ; Janaki Nath Ray v. Jyotish Chandra (3) 
referrod to, 

The Interests obtalned-by undas Inficeance cannot be held by third parties 
akhough innocent .of fraud, But no equity œan be enforced egainst 
& person who is a booa fide purchaser for value without notice, 

fingutsin y, Baseley (4) referred to, 


It is the duty of the Court before upholding transections witha Parda- 
nashin lady to satisfy itself that the lady had sufficient intelligence to under- 


‘ stand the relevant and important matters, that she did understand them as 


they ware explained to her, that nothing was conosaled and that there was no 
undas influence or misrepresentatiog. 


Sin ii Bala Dabi v: Dhara Sundari Debi Chandhurand (5) ralled upon. 


Indepeodent legal advice Is oartainly not in itself essential, What is 
necessary tO establish is that the Import of the document was brought home 
to the mind of the guarantor and that she really understood and meant to 


* Appeal from Origina} Decree No, 14a of 1941 ete 


- against the decree of N. C, Buri, Subordinate Jodge, Burdwan, in Titla 


Salt No, 98 of 1939, dated the 31st of Maroh, 1941. 


(1) (1937) I. Le R. 17 Pet, 95. 

(a) (1934) 38 C. W., N. 697; LR, GBI. A. a00; SOC. L J. 354. 
(3) [1941] L L. R. 1 Calo, 234, 

(4) (1807) 14 Ves, 273. 

(6; (1919) L.R 46L A. 372. 
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make the transfer. If the settlor's freedom and comprebension can be estab- 
lished by evidenoe or if it is proved that the scheme and substance of the deed 
were themselves originally and clearly conceived and desired by the settlor and 
were then substantially embodied in deed, there would be nothing fuither to 
be gained by independent advice. 

Faridunnioa v. Mukhtar Akmid (1) referred to. 


It is enough If the general result of the tradaaction ls understood by the 
lady, it is not necessary that she should undersiand each detail of a matter 
which might be Involved in legal technicalities. 


Sunitibale’s case (2) referred to. 


If those founding on a deed by a pardanashin woman fail to show that the 
grantor intelligently understood the deed there is an end of the matter. Bat 
‘even {f Intelligent understanding of the deed Is established, a question of 
andus Influence may still arise, 


Bank af Khulna Lid. v.dzett Prehash Mitra (3) referred to, 


Such Influance may be direct and expressly nsed by the decree for the 
purpose, or the relation between the donar and the donee nny be such as to 
raise a presumption of mdue Influence. 


Where mere undue Influence is alleged it is necessary to examine very 
closaly all the clroumstanoes of the case, The principles are always the 
same though the circumstances differ, and as a general rule the same 
questions arise, The questions enunciated are: (A) Was the transaction 
a righteous transsotion, i. e, was it a thing which a right minded 
person might be expected to do? (B) Was it an improvident Act ?, that 


is to say does it show so much Improyidence as to suggest the idea that - 


the lady was not mistress of herself and not in a state of mind to weigh what 
she was doling? (C) Was it a matter requiring a legal adviser P? (D) Did the 
intention of making the gift originate with the donor? 


Makonsd Buksh v, Hossrini Bibi (4) relied upon, 
Appeal by the Plaintiff 


Suit for declaration that a deed of surrender should be set 


aside and the estate should be partitioned. 
Material facts will appear from the judgment. 


Messrs. Panchsnan Chand kurt and Bijey Kumar Bahsse for 


the Appellant. 


Messrs. Chandra Sekar Sex, Jagannath Gangopaihaa and 


Amiya Chandra Mukherjea for the Respondents Nos. e to 5. 


(1) (1925) L.R šal. A, 34a; L L. R. 47 AI 703; 43C. La) 591. 
(2) (1919) L. R. 461. A. 272 (278.. 

(3) (1910) L. R. 67 I. A. 377. 

(4) (1888) L. R. 15I, A. 81; LL. R, 15 Cala, 434. 
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Massrs. Gependra Nath Das and Probhas Chandra Chatterjee 
for the Respondent No. 7. 

Messrs, Riskindra Nath Sarkar and Paritosk Sarkar for the 
Respondents Nos. 9 and 10. 


Messrs. Pramatha Nath Mitra and Khitindrs Nath Basu 
for the Respondent No. rr. 


Messrs. Satindra Nath Mukherjee, Samarendra Nath Mukterjes 
and Krishna Lal Banerjee for the Respondent No. 14: 


« © Ae Y, 
The judgment of the Court was as follows : 


This appeal arises out of a auit brought by the appellant Karuna- 
moyee Debi to obtain a declaration that a deed of surrender executed 
by her and by her sister Mayamoyee Debi defendant No. s, on the 
znd Baisakb, 1343 B. S. corresponding to the 15th April, 1936, in 
favour of her son Mahadeb (defendant No, 1) and defendants Nog. 3 
to 6, the sons of defendant No. s, should be set aside, and that the 
estate left by her father, the late Bhabadeb Chatterjee, should 
be partitioned between her and her sister Mayamoyee. There 
was an alternative prayer that ifthe deed of surrender could not 
be set aside or the estate partitioned the plaintiff might be given 
maintenance at the rate of Rs. rop per month charged on all the 
properties left by her father. By a subsequent application a 
claim for right of residence in the residential house of Bhabadeb 
Chatterjee at Burdwan was incladed in the plaint. 

The main facts of the case are not disputed and are as 
follows -— 

Bhabadeb Chatterjee, father of the plaintiff, died on the rath 
August, 1935, leaving the plaintiff Karunamoyee and defendant 
No. s Mayamoyee as his only heirs under the Hindu Law. Prior 
to his death he executed certain documents all of which were 
unregistered. The first wis a Will of the year 1923, the second 
a deed of gift dated the soth July, 1935, in favour of Karuna- 
moyee, the third Will dated the sand July, 1935, the fourth a 
deed of gift dated the s4th July, 1935, in favour of Mayamoyes, 
and the fifth a deed of trust dated the 6th August, 1935, appoint- 
ing Dr. Debendra Nath Mukherjee, the husband of Mayamayee, 
and certain other gentlemen as trurtees. After his death the 
plaintiff applied for probate of the Wills, but probate was refused 
of the first because a later Will was in existence and of the 
second, because some pages were missing. No effect could be 
given to the deeds of gift or ta the deed of trust as they were 
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not registered. After Bhabadeb’s death his property was looked 
after by Mahadeb, the plaintiffs son, and by Dr. Debendra Nath 
Mukherjee, the husband of defendant No. 2, and later an 
Ammuktearnama was executed by both the sisters on the aand 
September, 1935, in favour of Mahadeb for management of the 
entire estate. As Karunamoyee had been ill after her father’s death 
she went to Puri for a change sometime in October, 1935, and 
whilst there she had certain correspondence with her sister 
Mayamoyee and Mayamoyee’s husband, Dr. Debendra Nath 
Mukherjee. It transpired that Mahadeb’s management of the 
estate was proving uosatisfactory. Karunamoyee returned to 
Calcutta about the roth March, 1935, and on or about the snd 
March following the Ammuktearnama executed in favour of 
Mahadeb was cancelled. Thereafter, there was certain discussion 
with regard to the management of the property and eventually 
on the 15th April, 1936, Karunamoyee and Mayamoyes executed 
the deed of surrender, which forms the basis of this suit, whereby 
they surrendered the entire property left by their father in favour 
of their sons, defendant No. 1 and defendants Nos. 3 to 6 rer 
pectively. The property which was surrendered was included in 
a schedule and valued at Rs. 12,718 but there was A further pro- 


vision that if any property had been omitted it would also be _ 


covered by the deed. By the surrender Karunamoyes and 
Mayamoyee divested themselves of all their father’s property, 
without any provision for maintenance. On the sams day a 
deed cf partition was executed by and between Mahadeb ard 
defendants Nos. 3 to 6, the four sons of Mayamoyee, which 
purported to divide the property between them in proportion of 
one-fifth and four-fifths respectively. The properties which each 
would get were specifled in echedules attached to the deed. The 
value of Mahadeb’s share was stated to be Rs, 15,956 out of the 
total property which was valued at Rs. 80,115 annas odd, the 
balance being the value of the Porn allotted to defendants 
Nos. 3 to 6. Si 

It is the case for the plaintiff t that she ist the alleged deed 
of surrender without understanding or appreciating its contents, 
that the deed was neither read over nor explained to her and she 
had no independent advice in the matter. It is said that the 
plintiff had absolute confidence in Dr. Debendra Nath Mukherjes, 
her sister’s husband, and the latter having ‘got the plaintiffs son 
Mahadeb over to his side, had the deed of relinquishment executed 
by the pane representing to her that the document was abso- 
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lutely necessary, to save the estate of her father from ruin. 
Following the deed of surrender ‘the defendants it is said in 
collusion with each other created certain deeds of transfer and 
mortgage, and defendant No.1 purported to transfer by way of 
sale or mortgage almost allthe properties which he obtained on 
the basis of the deed of partition. Besides defendants Nos. r 
to 6 who were parties to the deed of surrender, the plaintiff 
impleaded as parties defendants the subsequent purchasers or 
mortgagees of different items of property from Mahadeb and they 
are defendants Nos. 7 to 15 in the suit. 

Defendant No. 1 did neither appear nor contest the suit. 
Defendants Nos. 3 to 5 put in one joint written statement 
traversing all the allegations of the plaintiff and contending inter 
alia that the deed of surrender was a valid and proper document 
which was binding on all the parties and could not be set aside, 
Separate contest was entered on behalf of defendants Nos. 7, 8, 9, 
10, 11, 14 and 15. Allof them supported the deed of surrender 
and contended further that they were bona fide transferees for 
value without notice. 

The issues as finally framed were as follows :— : 

§. Is the plaintiff entitled to any maintenance? If so, at at 
rate and from whom? Is the maintenance a charge upon pro- 
perty ? If so, upon what property? 

4. Is the plaintiff entitled to any decree for alleged arrears 
of maintenance? Is the plaintiff entitled to any decree for 
alleged arrears of interest, if so what is the amount thereof ? 

g. Has the plaintiff any right of residence in the house of 
Burdwan which the defendant No 1 ESS to gena; 
No. 7? Ifso, in what portion ? 

6. Is the deed of surrender dated the and Baietkh 1343 B.S. 
voidable ? Can the plaintiff avoid it? 

8. Is the pliintiffs claim birred by the rules of estoppel 
waiver and acquiescence ? 

9. Is the suit bad for misjoinder of parties and cause of 
action? - 

ro. Is the plaintiff entitled to recover possession either against 


defendants Nos. g to 6 cnly or against other defendants as well who 


are transferees from defendant No. 1. 

11. Has the plaintiff cause of action ? To what relief, If any, 
is the plaintiff entitled ? 

The learned Subordinate Judge held in regard to Issue No. 6 
that the deed of surrender was not a roldable document and 
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that the plaintiff could not avoid it. In his opinion the idea of 
partition originated with Karunamoyee herself, she was suff 
clently intelligent to understand what was being done and the 
effect of the deed of surrender was in any event fully explained 
to her. The deed of surrender was executed at the instance of 
Mahadeb with a view to a partition of the entire property between 
himself and the sons of Mayamoyee, and Dr, Debendra Nath 
Mukherjee not only was not responsible but tried to safeguard 
her interest. In answer to Issue No.8 the learned Subordinate 
Judge held that there was no general bar but that’ the rules of 
waiver estoppel and acquisscence operated as a bar in so far as 
the claim against defendant No. 7 was concerned. Issue No 7 
was answered in the plaintiffs favour. In respect of Issue No. 10 
it was held that the plaintiff was not entitled to recover posses- 
sion against defendants Nos, 3 to 6 or any other defendants who 
were transferees from Mahadeb, defendant No. r. In answer 
to Issues Nos. 3 and 4 the learned trial court held that the 
plaintiff was entitled to. maintenance at the rate of Rs. 100 per 
month from her son Mahadeb and that this should be a charge 
on whatever property remained in the hands of Mahadeb, and 
whatever property he transferred to sugh transferees who are 
not bona fide purchasers for valae without notice. He held that 
the plaintiff was also entitled tọ a sum of Rs. 3,600 as arrears of 
maintenance for three years and directed that this would be a 
charge on the property in the hands of Mahadeb and on premises 
No. 14C, Panchu Khansama Lane and Putni Lot Jalkarghia. 
He allowed the plaintif a sum of Rs. 2,000 on account of the 
marriage expenses of her youngest unmarried daughter and 
directed that this would also be charged on the property ‘charged 
for her maintenance. His decision on Issue No. 5 was that the 
plainuff was not entitled to any right of residence in the Burdwan 
house, but that she had a right of residence in the Saknara house 
of her father Bhabadeb, He decreed the plaintiffs suit in part 
in accordance with these decisions. The plaintif has now 
appegled. j : ; 

Cross-objections baye been filed by respondents Nos 11. puk; 
14 Respondent No. 11 is. the purchaser of premises No. 140, 
Panchu Khansama Lane over which a charge for the plaintifs 
maintenance was declared by the learned Subordinate Judge ; 
while respondent No. 14 purports to~ have purchased the. Saknara 
house in which the plaintiff has beeh given a right of residence. 
Putni Lot Jalkarghia, we are told, has been sold under Regula- 
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tlon- VIII of 1819 and a portion of the sale proceeds is still lying 
with the Collector. 

The learned Advocate appearing in support of the appeal has 
raised three points on behalf of his client. It is contended in 
the first place that there was no free and intelligent execution of 


‘ the deed of surrender by the plaintiff who as a purdanashin lady 


was absolutely under the control of her brother in law Dr. 
Debendra Nath Mukherjee and her son Mahadeb; that she 


neither appreciated the contents of the deed nor its legal effect. 


and the same were not properly explained to her. The whole 
transaction it is said was vitlated by undue influence which was 
exercised upon the plaintiff by her brother in law Dr. Debendra 


Nath Mukherjee in conspiracy with Mahadeb. The second - 


contention raised is that the document of surrender .is invalid 
for want of proper stamp and registration. The third and the 
last point put forward by the learned Advocate is that the plain- 
tif should have been given a decree for maintenance against all 
the defendants and it ought to have been declared a charge. on all 
the properties left by her father. í 
` Tbe first point is really the most material point in the case 
and requires careful consideration We were taken through the 
evidence both oral and documentary, at considerable length by 
the learned Advocates for both parties and afler-the hearing had 
proceeded for some days we decided, that it was necessary fór 
the ends of justice and for the proper disposal of the appeal 
that we should take the evidence of Jibandhan Ganguly who was 
said by all the defendants’ witnesses, who gaye evidence to the 
execution of the deed of surrender, to have been present at the 
“preliminary dizcussions and-to have explained to the plaintiff the 
purport and effect of the proposals. We thought his evidence 
to be particularly necessary because the evidence disclosed that 
he is the plaintiffs son in law; and amongst the persons alleged 
to haye been -present he was-most closely connected with her 
and might be expected to have taken a genuine interest in her 
welfare and protection. We felt too that if bis evidence supported 


«ithe defence case, we could safely hold that there was:no want 
of intelligent understanding on the part. of the plaintiff or any — 


undue influence leading to. the execution. The evidence of 
Jibandhan Ganguly was accordingly taken by us on the a4th 
Jung, 1946, and it forms part of the record. The evidence wo 
may say at Once substantially -cupports the plaintifs case and is 
materially damaging to the defenoe ; he has given a total denial 


- 
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to the defence evidence that he was present at the time of the 
preliminary discussions about the deed of surrender or that he 
had at any time any discussion with the plaintiff in regard to the 
_deed or that he explained to her its purport or effect. Indeed, 
his evidence goes further and indicates that Dr. Debendra Nath 
Mukherjse suggested to him that the property should be divided 
between the grandsons of Bhabadeb, and that he took strong 
exception to the suggestion, mainly because he was aware that 
Bhabadeb had lefta Will. We realise that it is unfortunate and 
to some extent unsatisfactory, that this witness was not examined 
at the time of trial, but for this, we think, both parties are equally 
to blame. We realize too that the evidence of this. witness may 
be biased in favour of the plaintiff, whose interest he may be 
expected to support In preference to that of the defendants ; but 
he is a respectable gentleman and although we think his evidence 
may be tinged with exaggeration and that-he may not be entirely 
accurate in his recollection or in his interpretation of the pro- 
posals made to him by Dr. Debendm Nath Mukherjee we were 
on the whole favourably impressed by his demeanour and his 
general statement ; and we cannot easily discard his positive 
denial of those material facts in regard to preliminary discus- 
sions prior to execution of the document, which he is certainly 
in 4 position to know and to remember without any possibility 
of mistake or confusion. : 

Now, the plaintiff asserts that she is a purdanashin lady and 
this fact is not seriously challenged by the other side. . The pro- 
tection given under the Indian law to purdanashin ladies is given 
to persons who are really kept in seclusion and have little or no 
` commerce with the outside world. The plaintiff belongs to a 
conservative Brahmin family. She wasa widow of about fifty years 
of age at the time when the deed of surrender was executed and 
there is no substantial evidence that she had at any time any 
concern in the management of ‘or dealings with any property. 
She can therefore claim the protection which the Indian law 
throws round persons who transfer their property to thelr own 
disadvantage when they Have not' the usual means of fully under- 
standing the nature and effact of what they are. doing, The law 
relating to purdanashin women is well settled.. It is the duty of 
the court before upholding transactions with a purdanashin lady 
to aatiefy itself that the lady had sufficient intéfligence to under- 
stand the relevant and important matters, that she did understand 
them as they were explained to her, that nothing was concealed, 
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and that there was no undue influence or misrepresentation. 
[Vide Suniti Bala Debi v, Dhara Sundari Debi Chomwdkurani (1) |. 
Independent legal advice is certainly not in itself essential, The — 
presence or absence of independent legal advice is only relevant 
to a decision of the question as to whether or not the grantor 
thoroughly comprehended and deliberately of her own free will 
carried out the transaction. What is necessary to establish is 
that the import of the document was brought home to the mind 
of the grantor, and that she really understood and meant to make 
the transfer. If, the setilor’s freedom and comprehension can 
be established by evidence or if it is proved that the scheme 
and substance of the deed were themselves originally and clearly 
concelved and desired by the settlor, and were then substantially 
embodied in the deed, there would be nothing further to be 
gained by independent advice. [Vide Farid-wa-nisa v. Mukhtar 
Akmad (s)|, The Judicial Committee further held in Swattidala’s 
case (3) that it is enough if the general result of the transaction 
is understood by the lady, it is not necessary that she should 
understand each detail of a matter which might be involved in 
legal technicalities. If those founding on a deed by a purdanashin 
woman fail to show that the grantor ‘intelligently understood the 
“deed there is an end of the matter, But even if intelligent 
understanding of the deed is established, a question of undue 
influence may still arise. [Vide Banh of Khulna Limited v. Jyoti 
Prokash Miira (4)]. Such influence may be direct and exproasly 
used by the donee for the purpose, orthe relation between the 
donor and the donee may be such as to rhise a presumption of 
undue influence. 

Wanless een: the entire evidence adduced in this 
case in the light of the principles laid down above. It must be 
admitted that the evidence which the plaintiff offered in support of 
her own caso was neither substantial nor particularly satisfying. 
Indeed, apart from ber own testimony there is little evidence which 


is of value. But as the burden lies upon the defendants to establish 


that there was free and independent understanding of the contents 
of the deed by the plathuff we will have to examine closely the 
evidence adduced by the defendants taken along with the facts and 
circumstances of this case. PA stated above, is a 


. I 


a (1) (1919) L. R, 46 I, Ay 272,- 

~ (a) (1908) LR. sal. A. 343; L. Li R, 47 All. 703; 4a C. L J. 831. 
(3) (1919) L. R. 45 [. A. a72 (a78). 
(4) (1940) L. Ri 67 L À. 377. 
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purdanashin woman, but she is certainly not illiterate. The various 
letters written by her which are exhibits in this case prove conclu- 
sively that she can read and write Bangali fairly well. Her evidence 
that she can only sign her name is clearly untrue and was evidently 
given on improper advice. The evidence also shows that she 
possesses fair and average understinding. Her son witness Satya 
Prokash says that after her father’s death she used to look after the 
latter’s properties. This obviously means that she looked to some 
extent after the residential house at Burdwan and the properties 
situated near about that place. Now the evidence shows that when 
Bhabadeb died in August, 1935 both the daughters were with their 
father at that time. The younger daughter Mayamoyoe came down 
to Calcutta very soon afterwards, while the plaintiff who ordinarily 
resides with her father at Burdwan, remained there for some time 
more. Admittedly she was not in good health at that time and as 


she was anxious to go away for a change an Am-muktarnama was , 


executed by her along with her youngest sister in favour of 
Mahadeb, her son, by which the charge of the entire property was 
given to Mahadeb. This Am-muktarnama was executed on the 
a2nd September, 1935, and soon afterwards the plaintiff went to 
Pari for a change taking some of her daughters with her. Mahadeb, 
it is admitted by everybody was and is a man of intemperate and 


vicious habits. Why he was at all selected’to be an Am-muktar it is’ 


difficult to sea, The suggestion is that both his mother as well as 
Dr. Debendra Nath Mukherjee thought that the burden of respon- 
sibility which was thrown upon Mahadeb might have the effect of 
improving his character and making him sober and steady. Any 
way the experiment did not prove to bea success. There were 
complaints made to Karunamoyee both by her sister as well as by 
Debendra complaining of acts of indiscretion and mismanagement 
committed by Mahadeb. They are clearly proved by letters, 
Exhibits V(s), V(3), V(8) and V(10) The main charge against 
Mahadeb seems to be that he was committing default in the pay- 
ment of Government revenue and rent to superior landlords and the 
putni properties were in danger of being sold for non-payment. of 
rent. ‘These letters further show that the plaintiff had a high regard 
for Debendra and was ready and willing to abide by his advice in 
all matters relating to the management of the estate. From the 
letters one gets the idea that some sort of partition was suggested by 
Debendra or his wife as the proper way of preserving the property, 
but in what form exactly the partition was suggested itis difficult 
to say. In the letter, Exhibit V(s), the plaintiff was asking Debendra 
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to come down to Purl inasmuch as she was unable to leave the place 
owing to the illness of her daughter. 


* Jsecsereroee it is not possible for me to go to you. Better come 
ONCE....e-eeseecened aball also be free from this anxiety about Una and 
something will be settled regarding the other matters as well. I will 
not fail to agree to this.” The latter portion of this letter is some- 
what important and runs as follows :— 

“a ccseeree-WOll, you see that you will be able to manage your 
affairs even without the properties given by fatber but without the 
same the marriage of my youngest daughter and my maintenance 
and looking after my daughters, everything will be stopped and I 
shall have to pass my life in endless misery. Itis superfluous for 
me to write to you about this, You are like my younger brother, 
s0 I gave my consent to whatever you said.” 

In the letter, Exhibit V(3) she writes to her sister and brother- 
in-law inter alia as follows :— 

“Jn any event you two, Mahadeb and j Harigopal should meet 
together and formulate a scheme of partition and write to me about 


| tha properties allotted to each siare, After that I shall give my 
opinion. assesses 


Mc eaeteeas Ws partition each one will be able to borrow money 
for his own needs”. © = 


We do not get any indication and in fact it is not the case of 
ihe respondents that any scheme of surrender followed bya parti- 
tion amongst the grandsons was contemplated by the plaintiff or was 
suggested by her sister or brother-in-law. On the other hand it is 
clear from the letters that the plaintiff was least inclined to offace 
herself from the world leaving her property fo her son or-sister’s ` 
sons, She had six daughters, one of them still unmarried and some 
of the married daughters were more or less dependent upon her. 
She points out to her brother in law that so far as she was con- 
cerned her father’s properties were absolutely necessary to her, while 
Debendra, and bis family would be quite well off without these 
properties. It further appears from these letters that Karunamoyee 
herself had every reason to be dissatisfied at the conduct of her son 
Mahadeb. She was not getting any allowance from her son and on 


the other hand she was very much troubled to learn that a property 


which was given by her father to one of her daughters .was moit» 
gaged by Mahadeb. The evidence shows that money was sent to 
her by her sister's busband by telegraphic money order and with 
this money she came down to Calcutta on the roth or goth March, 
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1536, Three days afterwards the Am-muktearnama in favour of 
ree? was cancelled by both the two sisters, _ 


- Itisextremely difficult to determine from the evidence when . 


and under what circumstances the proposals in regard to the execu- 
lion of a deed of surrender and a deed of partition were first 
discussed ora decision reached. According to the evidence of 
Dr.. Debendra negotiations with regard to the execution were 
cartied on first with Mahadeb and later on with Mahadeb and 
Karunamoyee and he says that Mahadeb would not agree to the 


partition deed unless his mother and aunt executed the deed of © 


surrender. Debendra says that he objected to this proposal and 
suggested that a common manager shéuld be appointed. But this 
sugges:ion was rejected by Mahadeb and his mother, despite the 
fact that the plaintiff's son-in-law, Ganga Narayan (P. W. 4) and 
Jibandhan Ganguly (examined in this Court), add Hari Gopal 
(D. W. 2) objected vehemently and made requests to the plaintiff. 
Later this witness stated in cross-examination that Ganga Narayan 
was not present before him (Paper Book Part I P. 63) and that a 
few days after the plaintiff came from Purl Mahadeb arrived and 
“at first hot words passed and then the mother and the son became 
of one mind”, During this time he advised that it would he 
prudent to appoint a common manager and Karunamoyee went to 
Burdwan before any settlement was reached regarding the future 
management of this estate. Karunamoy2s returned to Calcutta ten 
or fifteen days later (that is about the first week of April); but 
before then he had gone to the Ashram about the soth or sist 
Chaitra and he returned seven or eight days later. Before his 
return he had learnt from his son Sushil that everything had heen 
settled. From this evidence it would be difficult to determine 
whether this witness is ina position to say if the plaintiff really 
supported the suggestion for a deed of surrender and partition, or 
whether their implication was explained to her initially. Sushil the 
eldest son of Debendra says that Mahadeb was not in Calcutta at 
the time when the An-muktearnama was cancelled. He came back 
to Calcutta a few days later and on hearing that the Am-muktear- 
nama was cancelled he got frightfuHy incensed and began vilifying 
everybody not sparing even his own mother. 

After this excitement subsided there were talks between. the 
mother and the son. Both said,. “ let there be partition instead of 
this golmal”, the talk being that the two sisters would ‘divide the 
property between them. “ We said that instead of that a common 
manager might manage the properties, Her son-in-law Jiban Babu 
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also protested to that proposal for partition and accepted this 
proposal by father for appointment of a common manager. Jibin 
Babu tried to persuade Mashima (plaintiff) for that but she or Dada 
(Mahadeb) never agreed to this..........fhen it was decided that the 
partition would take place between sister and sister and each would 
got properties as per the deed of gift plus other properties not 
covered by the same. 

“Then Mashima and Dada eame back to Burdwan one or two 


_-days after that Mahadeb went to Calcutta and said that sucha 


partition could not be made but that to no effect that, first there 
would be deeds of surrender by mother and Mashima and then the 
partition would be effected. Father and we did not agree to that. 
Then Mahadeb said that he would bring his mother. . So saying he 
came to Burdwan and took his mother to. Calcutta again. Then we 
sent information to Harizopal Babu to come... Tite question 
of surrender was the subject matter of talk amongst father, mother, 
Mashima, Mahadeb, Harigopal Babu and Jiban Babu. Father 
protested very much saying that such a thing was worse. So did 
myself, Harigopal Babu and Jiban Babu. Mahadeb and Mashima 
wanted surrender. Mashima said, ‘the property which devolves 
upon anyone may be kept by him ifhe can, why should others 
suffer on that account. Hence the properties should be partitioned’ 
osseeereeeee What was then finally decided was that there would bea 
partition after surrender and that Mahgdeb would execute a deed of 
maintenance of Rs, 150/- per month charging his own property. 
Then Dada and Mashima came back to Burdwan on aand Chaitra 
1342"—{Vide Paper Book Part I pages ria-115). It is somewhat 
difficult to reconcile this evidencs with that of Debendra in cross- 
examination, which suggests that he had gone to the Ashram before 
the settlement in regard to the execution of the deeds of surrender 
and partition was reached and before the plaintiff came again to 
Calcutta from Burdwan. One thing, however, is clear from Sushil’s 
evidence, viz, that up to the date when the plaintiff went to 
Burdwan with Mahadeb after her return from Puri, there bad been 
no specific suggestion for any surrender of the property and the 
talk up to then related to the suggestion of partition of the property 
between the sisters, 

The evidence of Harigopal Ganguly in relation to the prali- 
minary discussions Ís as follows :— 

“ Eight or ten days after that (apparently after the cincellation 
of the Am-muktearnama) I came to Calcutta and heard how the 
estate would be managed. 8 
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“ Deben’ Babu said that it would best be managed by appointing 
a common manager and keeping the estate as a joint estate. I 
suggested that would not be convenient but that the two sisters 
might partition their life estate. .At that time Jibandhan Gango- 
padhya was present and he endorsed my proposal, but Mahadeb did 
not agree but insisted that he would not agree to my proposal 
unless there would be partition after surrender of the life estates. 
Then both myself and Jiban Babu explained the position to 


Karunamoyee and put it to her plainly that if she surrendered, she | 


would have no right to the estate which she inherited from her 
father, I further added that she would have in that case to depend 
upon the charity of her son. We said that to Mayamoyce as well.” 
Karunamoyee said, “When Mahadeb has been demanding and 
ultimately he will get the property let Mahadeb’s demand be 
complied with ”....cccssese < 
_ “Lastly it was decided that the two sisters would surrender and 
that there would be partition amongst their sons”. (Paper Book 
Part I, P. 119). l 

It would be seen from this evidence that according to Harigopal 
it was he who suggested that the property should be partitioned 
between the sisters; and that Jiban Ganguly was present and 
endorsed the proposal, Sushil, however, makes no mention of the 
presence of Harigopal when a proposal for partition amongst the 
sisters was made and his evidence is that the proposal emanated 
from the plaintiff and Mahadeb, and not only does he not say that 
Jiban endorsed the proposal but his evidence is that Jiban protested 
against it‘and tried to persuade them to accept the suggestion for a 
common manager. The evidence of Jiban Ganguly to which we 
have-teferred above, is of course that he was not present at all at 
these preliminary discussions and gave no advice to the plaintif, 
This being the state of evidence which is, to say the least, discrepant 
and contradictory, it is difficult for us to say that the proposal for 
surrender was at all conceived by the plaintiff or even she under- 
stood it properly if the suggestion came from anybody else. 

Turning now to the explanation said to have been given to 
the plaintiff at the time of the execution, Dr. Debendra Nath. 
Mukherjee said that it was read to her by Nihar Ranjan Babu 
(D. W. 3) and explained by Hari Gopal (D. W. s) in the pre 
‘sence of Mahadeb and his sons Sushil and Sunil and also of 
Dinabandhu Chatterjee. No one: he says was asked. to attest 
the deed, probably because it was not thought necessary. 
As Hari Gopal was a lawyer he would have it attested if there 
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had been any necessity. According to Debendra, Mahadeb brought 
the draft with him from Burdwan. g 

Sushil (D. W. 1) states that after Mahadeb and the plaintiff 
returned to Burdwan onthe 22nd Chaitra Mahadeb wrote hioi 
the post card, exhibit V (II) dated the 1rth April in which it 
is said : : 

“We are having all the deed ready and Sibram Bibu says it 
is to be done by and January, 1943, in order to enable to file 


. suits independent of each other. I think I shall reach Calcutta 


on Monday 13th April. You may show the deeds to Satish Babu 
on that date. I have found out the Imperial Bank letter”. 

` Two days later, he says, Mashima and Dada came to Calcutta 
with the drafts ; and Mahadeb, Harigopal and he went to Satish 
Babu, who made certain minor alterations, His father returned 
on the rath Apriland on that night there was further talk about 
the deed of surrender in the presence of his father, mother, 
Mashima, Dada, Hari Gopal and himself. His father again 
protested but without avail and next day Mahadeb and Hari 
Gopal purchased the stamps for the deeds which were engrossed 
and executed. Before the execution Nihar read the documents 
and Hari Gopal explained the contents to his mother and Mashima 
and said that they were deprived of their paternal properties 
and that these sons would be able to do whatever they liked by 
sale or gift. Then his mother and Mashima said, “I know evary- 
thing about this, what more has to be said about it”, In cross 
examination Sushil says that Jiban might have been present when 
the draft was discussed. He knew that the deed must be read 
and explained-to his mother and Mashima, According to him 
Dinabandhu Babu (D. W. 4) was the most disinterested peraon 
at the time of the execution. But he is a tenant of the defen- 
dant and lives in a. portion of the house in which Debendra 
Nath Mukherjee and .his -family reside. Sushil says too that 
Nihar is a disinterested person but he is an employee of the 
defendants and takes his food in their house, We, cannot regard 
either of these witnesses as entirely disinterested. 

Hari Gopal says that Mahadeb brought the draft deeds from 
Burdwan. and that the draft was shown to Satish Babu pleader 
by Sushil, Mahadeb and himself and Satish made some formal 
alterations. After the deed was written Nihar read -the body 
portion to Mayamoyeé and Karundmoyes. Tnen the witness 
explained the effect of the deeds to the ladies and told them 
that they were divesting themselves of their rights in favour of their 
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sons, He asked them if the deed was in order, and they said 
‘yes’ and executed it of their own free Will and accord. They 
fully understood the document and its effect. He says that the 
same evening Jiban came to the house and Karunamoyee met 
him and talked with him and he was informed of the execution 
of the deed. At that time too it was settled that a deed of 
maintenance would be executed; Rs. 150 was falked of as the 
monthly maintenance for Karunamoyes. But when the deed 
was being written Mahadeb said that the amount should be Ra. roo 
and Karunamoyee said, “When Mahadeb says Rs. roo let it 
beso”. In cross examination he said thatas the deed was by 
females he thought it necessary to explain it to them but he 
did not think it necessary to note this on the document. As 
the deed of partition was amongst the boys and trouble might 
arise amongst them it was considered prudent to witness the 
execution of that deed. 

Nibar Ranjan (D. W. 3) says he wrote the body of the deed 
of surrender and he read it to Karunamoyee and Mayamoyee 
and Hari Gopal explained it to them before execution. Karuna- 
moyea, he says, signed after fully understanding the contents, 
He says too that on the goth Chaitra Karunamoyes told him 
that the two sistera would surrender their estate in favour of 
their sons and when he said to her that there would be nothing 
left for her she said, “It belongs to our sons. We are giving 
to our sons the property due to them, Why should we stand all 
this botheration’, According to him Hari Gopal told the 
ladies, “you have divasted yourselvss of the estate in favour of 
your sons who may do anything and you have no power of 
control over the estate now’. According to him Karunamoyee 
looked at the deed herself for about ten minutes before she 
signed. 

Lastly, Dinabandhu Chatterfze (D.W. 4) says that Karuna- 
moyee asked him to be present at the time of execution. When 
he came he saw Nibar reading the deed to the executants 
and then Hari Gopal explained it to them saying that- from that 


day they would have no right to the property and that the effect - 


was as if they were dead and that the sons would do whatever 
they liked. Then the two sisters signed. Karunamoyee said, 
“what does it matter we know everything’, Karunamoyee signed 
after reading it over. This witness also says that once before 
the deed of surrender was executed Kiuutamoyee asked him to 
take her to Apurbadhan Mukherjee, Advyocate’s house for con- 
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sultation about.the proposed deed of surrender. Apurbadhan 


. Mukherjee was her cousin sister’s son. He took her to Apurba- 


dban Mukherjee and came away. In answer to Courts question 
this witness said that the plaintiff told him that as Mahadeb was 
not managing the property well therefore let them so divide the 
properties. This she said one or two days after her return 
from Puri. She said she was thinking of a ¢yagnama (deed of 
surrender) Then he said to her, “You have got only one son. 
It is all the same whether the property be with you or with your 
son. Do what you consider best”, Later he said, ‘I don’t 
remember if I cautioned Karunamoyee that if she gave the pro- 
perty to Mahadeb, he would squander it in no time., I did not 
ask her to take advice of others’. Further to the court he said, 
"I could not follow and understand the deed when Nihar Babu 
read it out and Hari Gopal read it to the ladies. I could under- 
stand that after Hari Gopal Babu explained its effect.,.......When 
Nihar was reading the main body of the document sheets con- 
taining the schedules were lying on the floor; when Nibar 
handed the main body of the deed to “Hari Gopal Babu even then 
the sheets of schedules Iay on the floor’. 

- We think it probably in view of the foregoing evidence that 
some sort of explanation of the deed of surrender was given to 
the plaintiff and it is not unlikely that she realised that a division. 
of her father’s estate was being made and that the management | 
and control of their shares would thereafter be in the hands of 
their sons. We are, however, far from being satisfied that she 
had any real appreciation of her own position or of the practical | 
effect of the surrender or of the partition which was contemplated, — 
whereby a life interest in one half of the estate was being. 
exchanged for a permanent interest in one-fifth of the estate., 
which Mahadeb would in any case inherit on her death. The. 
idea of a surrender by a female owner is not quite familiar to 
a layman in our country, and we think that with regard to the- 
exact effect of the deed she required legal advice. In all pro- 
bability as her own evidence shows, she would have been per- 
fectly willing to let the control of her share in the property pass 
on to her son. But we think it was necessary to explain to her 
clearly that there was no provision made either for maintenance 
or for residence in the deed of surrender itself, and that once - 
the deed was exocyted she would have no power. to compel any 
of the surrenderees to give her anything by way of maintenance 
or to make any provision for her residence in the family dwelling 
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house of her father. There was none to point out to her that 
although one of her daughters was still unmarried, the deed of 
surrender left her no property, with which she could defray the 
marriage expenses of the unmarried daughter or give any 
pecuniary assistance to the indigent daughters who were depen- 
dent upon her. We have doubts, as we will explain more fully 
later on, as to whether it was a voluntary act of self-effacement 
on her part by which a Hindu widow is entitled to put an end to 
her own rights in the property and accelerate the succession of 
the reversioners. It clearly appears from the evidence set out 
above that the draft deeds were prepared at Burdwan where the 
plaintiff had gone with her son Mahadeb. Up to the time of 
going there with Mahadeb discussions have been confined 
mainly to the question whether a common manager should be 
appointed or the estate should be partitioned between the two 
sisters. A few days after their going to Burdwan Mahadeb 
intimated his unwillingness to agree to anything short of surrender 
followed by partition between himself and the sons of Maya- 
moyee ; and when the plaintif returned to Calcutta a few days 
‘before the deeds were exécuted, she supported Mahadeb’s 


demands. During all this time she had not, so far as the eri- ` 


dence shows, had the benefit of advice from or discussion 
with anyone except Dr. Debendra Nath Mukherjee, his son and 
Hari Gopal and even though we are not prepared to hold that 
they encouraged Karunamoyes to give effect to Mahadeb’s 
demands we feel considerable doubt whether they actively opposed 
her, Even after her return to Calcutta from Burdwan where 
quite obviously she must have been subjected to Mahadeb’s 
influence, no arrangement was made for her to have any indepen 
dent advice in the matter. Dinabandhu Chatterjee has gone to 
the length of saying that he took the plaintiff at her request to 
the house of Apurbadhan Mukherjee, Advocate. The story does 
not seem to us to be trad. The plaintiff did go to Apurba Babu 
it is true, but long after the deed of surrender was executed. If 
Dinabandhu’s evidence is true the best thing for the defendant 
‘would haye been to examine Apurba Babu as a witness. The 
most disinterested person with whom the plaintiff had any dis 
cussion according to -Sushil either prior to or at the time of 
execution was Dinabandhu and yet Dinabandhu advised the 
‘lady when he heard that a deed of surrender was contemplated, 
to use his own words, “you have got only one son. It is all the 
game whether property be with you or with your son’. We do 
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hla not think advice of this naturs was at all calculated to explain 

1946, to the plaintiff the import of the proposals or what their practical 
Sreemat! Karuna- effect would be. 


mca Debi It is not disputed that Jibandhan Ganguly was not present 
Sreemat! sa - at the time of execution. According to Hari Gopal, Jiban came 
yoa De in the evening after the execution of the deed and it was not 


until then that it was settled that a deed of maintenance would 
_ be executed. Jibandhan Ganguly has denied going to Debendra’s 
house at any time in connection with the deed of surrender or 
of having any discussion with the plaintiff about it; and we see 
no adequate reason for distrusting his evidence on this point. 
Even if he did go after the deed had been executed it seems to 
us extraordinary that the plaintiff should: have been allowed to 
execute the dead before anything definite had been settled in 
regard to her maintenance, the marriage expenses of her unmarried yy 
daughter or ker tight of residence in the family dwelling 
house or at least before the provisions for maintenance was 
included in the deed itself. The parties could have been under 
no illusion as to Mahadeb’s character or as to his previous impro- 
vident dealings with the property. It was bis mismanagement 
which had necessitated the plaintiffs recall from Puri and a few 
days previously it had been found necessary to cancel the- 
Ammuktearnama which had been executed in Mahadeb’s favour. 
The omission to provide in the deed any safeguard for the plain- 
tifPa maintenancs or her rights of residence raises 4 grave suspi- 
cion that her interest was not sufficiently considered and confirms 
our belief that she-bad no proper advice which could enable 
her to appreciate what the effect of her action would be. 

The document does not on the face of it bear any endorse- 
ment that it was read over and explained; and it was not 
attested. It may be for these reasons that evidence was offered 
that Jibandhan Ganguly, who might be regarded a3 a witness who 
would look after Karunamoyee’s interest, explained the nature 
amd effect of the proposals to her. Another fact which is estab- 
lished by evidence is all that was read or explained to the plain- 
t ff was the bare body of the deed of surrender; the deed of par- 
tition was not read to her nor were the schedules of the property 
which was being given to: Mahadeb or his cousins. At least 
there is no eviderce that they were read over. Nihar Ranjan 
says that he does not remember if asked to read out the schedules, 
Dinabandhu says that the schedules were lying on the floor when 
Nibar Ranjan read and Hari Gopal explained the body of the 


` 
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deed. During the coures.of argument it was contended for the 
respondents that the partition deed was made on the basis of 
the deeds of gift which Bhabadeb had executed in favour of 
‘Karunamoyee and Mayamoyee and that in fact approximately 


one-half of the property was given to Mahadeb. We find it ` 


difficult to determine from the available evidence the extent to 
which this contention is correct; and in any event we cannot 
say if these deeds of gift formed a fair or satisfactory basis for 
the distribution of the property. There is moreover ño indica- 
tion in the deeds that either the surrender or the pattition had 
any connection with or reference to the deeds of gift or any 
other document executed by Bhabadeb or that they were made 
on any such basis. On the other hand the intrinsic evidence of 
the deeds is that the property was being surrendered and parii- 
tioned, according to the position which would arise if both 
Karunamoyee and her sister were dead; one-fifth would be 
given to Mahadeb and four-fifths to the sons of Mayamoyee, 
That the property was divided in this proportion is further shown 
by the fact that the total value of the property covered by the 
schedules was estimated at Rs, 8c,r15, out of which schedule 
Kha, valued at Rs. 15,956 was given to Mahadeb and the balance 
to his cousins, Weare far from being satisfied that these facts 
were explained to the plaintiffor that she realised that by the 
surrender she was losing a life interest in half of the estate left by 
her father. 

There is a letter exhibit V (9) on which reliance was placed 
by the. learned Subordinate Judge and by the respondents at the 
time of hearing in support of the contention that the plaintiff was 
quite aware of what she had done and of the position resulting 
from her action. Even assuming that it is so, we do not think 
that the subsequent apprecintion remedies the matter or removes 
the defect of want of intelligent understanding at the time of 
execution. This would also explain the statement of the lady 
upon which stress was laid by Mr, Sen on behalf -of the respon- 
dents that if Mahadeb had given her maintenance regularly and 
provided for the marriage expenses of her daughter she would 
` not -haye quarrellsd with the deed of surrender. We think it 
is quite clear that the déed of surrender was executed with a 
view ta placate Mahadeb and exhibit V(9) was written a few 
days later when the plaintiff was alone with Mahadeb at Burdwan. 
The language used is not such as we would haye expected the 
plaintiff to employ and we have ng doubt that the majór portion 
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was inspired by Mahadeb, Wedo not think that the plaintiff 
had any appreciation of the necessity for registration of the deed 
of maintenance which had been prepared after the execution of 
tbe deed of surrender and the very fact that in the letter she 
writes, “My deed has not been registered nor is their any 
necessity for the same being registered” confirms our suspicion 
that the letter was not the outcome of Karunamoyee’s brain ; : 
aod even if the plaintiff did write in this vein we regard it as a 
matter of suspicion that those persons who must have realised 
the necessity for registration of the deed of miintenance took no 
steps apperently to explain the position to her or to delay the 
registration of the deed of surrender until the deed of main- 
tenance was also registered. On a consideration of the evidence 
as a whole we are not eatisfied that the deed of surrender was 
properly and fully explained to the plaintiff or that she really , 
understood what its effect would be. B 

Even assuming for argument’s sake that the plaintiff did 
understand the general effect of the deed, and in that sense there 
was intellizent execution, we have no doubt in our minds that 
her- understanding was in the present case affected by undue 
influence which was exercised upon her by her son Mahadeb. 
The circumstances of the caseclearly show that a most insidious 
and subtle influence was exercised’ upon her, which left her no 
will of her own. Mahadeb wanted to have the property in 
absolute right for satisfying his own immoral needs, and he took 
full advantage of the affsction which á widowed mother has even 
for her erring son, only to serve his own purposes. 

For a decision on the question of undue influence, we -would 
rely on the observations of their Lordships of the Judicial Com- 
mittee in Afahomed Buksh v. Hosseini Bibi (1) and the principles 
laid down therein. 

It is said at p, 92 of the report : 

“Where undue influence is alleged, it is necessary to examine 
very closely all the circumstances of the case. The principles 
are always the same, though the circumstances differ ; and, as a 
general rule, the same questions arise’. The questions as 
enunciated by their Lordships are : 

(1) Was the transaction a righteous transgction, i.e. was 
it a thing which a right minded person might be expected 
to do? - l l 


(1) (1688) L. R. 151, A. 8r (9a); I L. R. 15 Cake, 684 (698). 
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(2) Was it an improvident act? That isto say does it show 
so much improvidence as to suggest the idea that, the lady was 
not mistress of herself and not ina state of mind to weigh what 
she was doing? l 

(3) Was it a matter requiring a legal adviser ? 

(4) Did the intention of making the gift originate with the 
donor? _ 

The questions may conveniently . ba considered together, We 
have already shown that during the few months that elapsed be- 
tween the death of Biabadeb and the cancellation. of the 
Ammoktearnama executed in favour of Mahadeb, Mahadeb had 
incurred the displeasure of his mother and Mayamoyee and her 
family, and had shown his unfitness for management of Bhabadev’s 
estate. The evidence of both parties establishes beyond doubt 
that Mahadeb wasa worthless and profligate son hot tempered 
and quarrelsome. The Ammuktarnama was apparently executed 
with a view to trying to reform him by developing a sense of 


responsibility but within a few months it was found necessary to. 


‘address the letter Ex. N(r) to him and to threaten recourse to 
the Courts unless he rectified his ways. A short time later the 
Ammuktearnama was cancelled end when Mahadeb came to 
Calcutta he abused his mother and all conceroed and threatened 
to assault his uncle Deben Mukherjee. He resisted all sugges 


tion for appointment of a common manager and was not agreeable , 


to a proposal for partition ameng the sisters. Such a partition 


would be of no advantage to him, and he was already deprived’. ` 


of the management of the estate by cancellation of the Am- 
muktearnama. What he desired intensely was (tg have some 
property which he might call his own. Up to the time when he 


went back to Burdwan taking his mother with him, there was, 


absolutely no willingness or inclination on the part of the plaintiff 


to surrender her property or to divest herself of all interest there- , 


in. The evidence is quite sufficient to establish that the idea 
of a surrender did not originate with the plaintiff. She herself 
was not anxious to retire from the world. Oa the other hand 
as she stated in one of her letters to Doben, she was very much 
in need of. the properties which she got from her father, not 


merely for heiself but for her daughters, oné of whom was still | 


to be “married. Strangely however she yielded to the demands 
of Mahadev as soon as she returned to Calcutta. We feel no 
doubt that ber support of or acquiascence in Mahadeb’s demands 
was brought about merely by the pressure and insistence to 


` 
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which she was subjected by Mahadeb, when she was left alone 
with him at Burdwan. It is possible that she was indaced to agree 
to Mabadeb’s demands partly out of a desire to win her son’s 
affaction and partly to the friction which Mahadeb’s attitude 
and conduct was causing in the family, but we have no doubt that 
the entire basis of her agreement was the influence which sr peh 
exercised over her. K 

We realise that it is not the specific case of the plaintiff 


v 


“who in hber plaint, and to soms extent in her ‘evidence sought 


to shelter Mabadeb and to throw the blame on Deben 
Mukherjee, but none the less we are satisfied that this is the 


-trath. 


As we have said above the idea of a surrender did not originate 
with the plaintiff. It is difficult to say that it was an act which 
a widow in the position of the plaintiff could be normally expected 
to do, and there could be no doubt that it was an -improvident 
transaction, which she would not have done had she been a free 
agent in tbe matter. We do not think that she contemplated at any . 
time that she would deprive herself of all means of maintenance 
and all claims on the property so far they might bs necessary to 
dofray her necessary expenses, 

_ It was moreover clearly a matter requiring a legal adviser and 
as we have already mentioned, the only legal advice she is shown 
to have received prior to the surrender came from Hari Gopal 
who was an interested person, and whose evidence cannot be 
regarded as entirely satisfactory or reliable. 

Our conclusion therefore is that not only was there a want 
of intelligent execution of the deed of surrenda'; but the plaintiff 
was also subjected to undue influence. In our opinion therefose 
issue No. 5 as framed by the court below should be answered ia 
favour of the plaintiff and the deed of surrender should be set 
aside. - 

"In view of this conclusion the second point raised by Mr, Chou- 
dhury is of little importance. In support of his contention that- 
the deed of surrender is invalid because it has not been properly 
stamped or atiested, he has relied upon the decision in Ja Re. 
Kketramonit Debya (1). It was held therein that a deed exscuted by 
Hindu widow holding a limited interest in favour of the next rever- 
sioner renouncing her claim in the property and giving up possession 
is to be stamped as a gift under Article 33 and not as a release 


(1) (1937) L L. R. 17 Pat. 98. 
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under Article 35 of ‘the Stamp Act. Mr, Sen has challenged the 
correctness Of this decision and has referred to the discussion 
regarding the nature and effect of the relinquishment of her 
estate bya Hindu widow in Vytla Sifanna v. Marivada (1) and 
Janaki Nath Roy v. Jyotish Chandra (a), “In the latter decision 
the observations of their Lordships of the Privy Council in the 
former decision have been quoted with _approval and followed. 
They are: 

“It must be remembered that the basis of the doctrine is 
the self-eflacement of the widow's interest, and not the- -estfacis 
transfer by which such effacement is brought about. The result 
is merely that the next'heir of the husband steps into, the succes 
sion in the widow's place”. Having regard `to this principle, 
Mr. Sen has contended that by a surrender of the” present nature, 
there is no transfer of property such as is necessary to” make the 
transaction a gift as defined. in the Transfer of Property “Act, 
In-any- eveat, he has argued that’ even though it be held” that 
the deed should be stamped as`a deed of gift, it will not convert 
the document into a deed of gift so as.to require its attestdtion, 
and the objection ag to insufficiency of stamp cannot’ operate now 
to prevent its admission in evidence oye reason of section 36 of the 
Indian Stamp Act, 

We think on the whole that Mr. Sen’s objection wust “prevail. 
No detailed reasons have ` been given in the decision, Jw Xe, 
Khetramoni Debya (3) referred to above, and it appears that the 
question was not fully argued -before the court, Clearly the . deed 
of surrender does not in law or in fact ‘purport tq transfer any 
_ property. The widow merely withdraws herself from the estate 
and “the next heir steps into the: inheritarice as a matter of law, 

without any consent or acceptance on his part’, As the Privy 
Council has laid down in more casos ` than one, the surrendér “by 
2 Hindu widow need not be id any partictilar form; _Whatévar 
might be said in regard to case; where it takes the form ‘of ‘a gift, 
certainly it does not ‘come within “Article 33 of the Indian 
Stamp Act where it is in the natire of a folingaishajont “and | ‘not 
of gift. 
- In the present case it is not in the form of A, ‘deed. of gilt, 
and in our opinion it did not © retu to “be stamped, or attested 
as such, 

uy (1934) L. R. 611. À 900; BC. W.N. La. s9C. Lid 356 

(a) [1941] I, Le R. 1 Cale, 234. 

(3) (1937) J. L. R, 17 Pat, 95. 
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- This contention of Mr. Choudhury must therefore fail, 
As wo have held that the deed of surrender is yoidable and 
should be set aside the third point raised by Mr. Choudhury does 


not arise for consideration at all. 


The only point that remains for consideration is whether the 
Plaintiff is entitled to any relief against those defendants who 
are transferees of the different items of property from Mahadeb, 
Defendant No. 7 took a mortgage of the Burdwan house from 
Mahadeb and got a preliminary mortgage decree on 6th Septem- 


ber, 1938 which was made final on aist November, 1938. He 


purchased the mortgaged property in execution of his mortgage 


decree during the pendency of this litigation. — 


‘The defendant No. 9 purchased putni lot Baresati from 
‘“Mahadeb for a consideration of Ra. 3750, while defendant No. rọ 


purchased another lot named Dihi Kaligram from Jogendra Pal 


Mayer to whom it was sold by Mahadeb. The defendant No, rr 
purports to be the purchaser of premises No, r4(c) Panchu 
Khansama Lane, Defendants Nos 8, 12, 13 and 14 seems to be 


‘unnecessary parties while the only point raised on behalf of 


defendant No. 15 in the court below seems to be that asa creditor 
of Mahadeb he was entitled to realise his dues for the properties 


obtained by the latter on the basis of the deeds of surrender 


and partition. He did not claim to be a transferee of any of the 


‘properties in suit. In this court for the first time it was sought 


to be argued on his behalf that he was a purchaser of the Saknara 
house belonging to Bhabadeb Chatterji and no right of residence 
‘should have been declared in favour of the plaintiff in respect of 
that house. This was not the point raised in the court below 
or in the memo of cross objection presented by him in this court. 
We have no materials to determine what his rights in regard to 
the Saknara house are, and we cannot entertain his claim at 
this stage or decide as to whether he is a bona fide purchaser 
or not. The point therefore that requires consideration is whether 
defendants 7, 9, 10 and re who are transferees of some of the 
proporties included in the deed of surrender are or are not to be 
affected by setting aside of that document. 

It was laid down by Lord Eldon in the well known case of 
‘Huguenin v. Baseley (1) that an interest obtained by undue in- 
fluence cannot be held by third parties although innocent of 
fraud. “Whoever received the gift, must take it tainted and 


dhal 


(1) (1807) 14 Ves. 273 ;9 R. R. 264, a C 
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infected with undue influence and imposition of the person procur- 
ing the gift, his partitioning and cantoning it out amongst his 
Telations and friends will not purify the gift and protest it against 
the equity of the person imposed upon”. But no equity can be 
enforced against a person who isabona fide purchaser for value 
without notice of the imposition, Such person always receives 
protection from Equity Courts. In the case before us the evidences 
that is adduced on behalf of defendants 7, 9 and 10 seems to be 
sufficient to show that they took transfer of the properties’ on the 
strength of the deed of surrender and the subsequent instrument of 
partition. Nothing was suggested by the plaintiff in her own evidence, 
or in cross-examining the witnesses examined on behalf of these 
defendants that had any notice of the plaintiff's want of due under- 
standing of the deed of surrender or the undue influence that was 
exercised on her. The transfers in favour of these persons cannot 
therefore be avoided. We cannot agree with the trial court in hold- 
ing that the rule of estoppel operates against the plaintiff in favour 
of defendant No. 7, but there is no doubt that defendant No. 7 
was a bona fide mortgagee who advanced money in good faith, 
without any notice of the impurity of the title of defendant No. 1. 
The defendant No. 7 however was not a purchaser buta mort- 
gagee and he purchased the mortgaged property in execution of 
his mortgage decree only after present suit was instituted. We 
think that in these circumstances the plaintiff and defendant 
No. 2 cannot be deprived of their right to redeem the mortgage 
of defendant No. 7 on the basis of the decree that we are going 
to make in this suit. We would allow three months time from 
the date of the arrival of records in the court below to the plain- 
tiff and defendant No. 2 to pay off the mortgage decree obtained 
by defendant No. 7 together with interest upto the date of the 
sale. Ifthe payment is made the mortgage sale would be set 
aside and the defendant No. 7 would be directed to restore posses- 
sion of the property purchased by him to the plaintiff and defen- 
dant No. 2. On frilure to redeem the mortgage, within the 
time mentioned aforesaid, or within such further time as the Court 
below might grant, the sale would stand. 

So far as defendant No. rr is concerned, it seems that her 
purchase of the premises No. 14 (c) Panchu Khansama Lane was 
not proved in the trial court, and she could not adduce any 
evidence on the point. Mr. Mitter appearing in supporting her 
cross-objection has contended before us that owing to unavoid- 
able circumstances her case was not presented properly in the 
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Court below, He produced the. NG of: purchase before. 
us and prayed for an opportunity to adduce. evidence to. show 
that she was a boua fide parchaser for value without notice. We 
_ think that we should accede to his contention. and. as the 

case is going back to the trial court,- this gaen should be 
investigated. by the learned Sub Judge. 

The result therefore is that we_allow_ this appeal: api. reverse 
the judgment and decree. of the trial court. The ‘deed of 
surrender is set aside. PlaintifPs title to the properties left by 
her father with exception of those which have been sold under 
Regulation VIII of 1819, or vested ip bona fide purchasers for 


a 


value , without notice as indicated above is declared jointly mih 
tion he: properties between “them | in such way as it Sites 
proper.. The case of defendant No..11 mould. also. go.. back for 
reconsideration ag indicated above. 7 

The sale ‘proceeds of Patni lot-Jalkarghia that are ine: with the 
Collector. would’ be declared to belong jointly to ‘the plaintif 
and defendant No.3. The plaintif would have her costs of this 
Court as well as of the Court below from defendants 1 and 3 to 6. 
The defendants would bear their owa costs of-both the Courts. 
Defendant No. rand defendants 3 to 6 are also directed to. pay the 
court-fees payable on. the Memorandum of appeal to this Court 
amounting lo Rs, tozo, ` a 

Let a copy of this decree be forwarded to the Collector. 


B.C. M. Appeal alloroed. 
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Before Mr. Justin R.C. Mitter and Mr. Justice 
A. S: M. Akram. 


INDRA SHEKHAR CHAKR \VARTY | 
l D. z 


RATI A a 


Loan—Principal of—Bengal Money Lenders Act (Act KB. GC. of 1940), se 


Hen 36(2) clause (a)—Whait is to be regarded as the principal pe 


lean— Adsudication between the parties fixing the amount of the prin- 
cipal, if can be re-opened in a proceeding for relief under section 96 
af the Act—Form of decree, what it will be—Ex- paris decree, netting 
aside of-——Decree against other defendant made final— Decision, if can be 
reviewed in the application by the judgment-dabter. 


In a proceeding under section 96 of the Bengal Money Lenders Act, 
the Court has (0 determine what Is to be the principal of the loan. That 
term has beeu defined to be the actual advance in money. Ordinarily, 
the principal. of the joan must be taken to be what had been actually 
advanced but if there bas been already an adjudication between the parties 
as to what amount represented the principal of the Joan that adfudioation 
cannot be re-opened in a proceeding for rellef under section 36 of the Bengal 
Money Leaders Act. os 


= 


The Bank of GA AN, Tad Khulna v. pr Krishna Bare Rey 
Choudhury (1) followed. 


The decree-holder broaght a suit on his mortgage against the jee | 


ment-debtor and another person. This sult was decreed against the judg- 
ment-debtor and ex-farte against A for Rs. 4500 and it was held that the 
consideration money was Rs. 4500 A applied for setting asido of ¢x-perte 
deoo and the decree was set aside as regards him. Inthe decree it was 
expressly declared that the decree against the judgmont-debtor stood for 
Ra, 4500. The judgment-debtor allowed the decree against him made final, 
As the execution was pending when the Bengal Money Lenders Act, 1940 was 
passed, the judgment-debtor wanted that the mortgagee was ogly entitled to 
execute the deoree for Rs. 2621 


Heid that it was not open to the judgment-debtor in an application 
undar section 36 of the Bengal Money Leuders’ Act to ask the Court 
to go back upon the decision in the original Dai those issos which 
waro found against him. 


~ 


*Appeal from the Original Decree No. 135 of 1942, (with Crose-objection), 
against the decrees of N. N. Mukherjee, Enq, S A Judge of Zila 
Khuloa, dated the 18th March, 1942. - < 


(1) (1944) OF. C. R. 136 ; 79C. L J220, 4 Ho 
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The fodgmeut-debtor was ordered to pay the decretal amount by 12 
instalments. 


As all the properties wore purchased by the decree-holder himself the 
decree would be in the first form indloated in the onse of Jadu Nath Rey 
v. Xshitish Chandra Achar{i Chowdhury (1\, that ia to my, if the mortgaged 
properties, if not already restored to the judgment-debtor would forth- 
with be restored to him. In default of payment of any one instalment 
those properties would be restored back to the decree-bolder purchaser. 
The fudgment-debtor was further ordered to go on paying rent and coes 
regularly and in default the properties were to be restored back to the decree- 
bolder purchaser, : 


“Appeal by the Defendant. 


“ 


Application for relief under section 36 of the Bengal Money 
poner Act. 


The material facts will appear from the Judgment, 


Messrs. Gopendra Nath Das, Manindra Nath Ghesk and 
Hemanta Krishna Mitra for the Appellant. | 


Mr. Rajendra Nath Das for the Respondent. 
The judgment of the Court was as follows : 


This is an appeal against a new decree passed by the learned 
Subordinate Judge after re-opening an earlier decres under -the 
provisions of the Bengal Money Landers Act. The real question 
in the case is what is to be regarded asthe principal of the loan. 
For determining that question the following facts are necessary : 
Ashutosh Chakravarti, Satish Chandra Chakravarti and others 
borrowed a sum of Rs. rosoo/- on x promissory note from the 
Bagerhat Loan Company. The said company filed a suit and 
obtained a decree against all the promissors, namely Ashutosh 
Chakravarti, Satish Chandra Chakravarti and others. The com- 
peny however did not proceed to realise the decretal amount 
from the property of all the judgment debtors, They selected 
one amongst them, namely Ashutosh, the father of the plaintiff 
appellant Indrasekhar Chakravarti. Ashutosh satisfied the decree 
and thereafter brought a suit, being No. 170 of 1926 of the court 
of the Subordinate Judge at Khulna, for contribution against his 
co-judgment debtors. After filing that suit he applied for attach- 


(1) (1644) 79 C. L. J. 185; 49C. W. N. 30. 
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ment before judgment of the properties which belonged to one rales 
of the defendants of that suit, namely Satish, On the oth Novem- 1946, 
ber,-1926, the order for attachment was made. On the aist Indra Shekhar 
February, 1927, that is to say, about two months after the order oe 
for attachment has been made Satish transferred his properties Rati Kanta; Haldar, 
which were the subject matter of the application for attachment 

before judgment by two kobalas, one executed in favour of 

Ratikanta Haldar and the other in favour of the latter's wife, 

Rajubala. The conveyances are respectively Exs A and At. 

On the 17th January, 1928, Ashutosh obtained a decree against 

Satish for Rs. 4136 and odd in the contribution suit No. 170 of 

1926, Thereafter he filed an application to execute-the decree 

against the properties in respect of which the order for attach- 

ment before judgment had been made and which as we have 

already stated had been transferred by Satish to Ratikanta and 

his wife Rajubala. On the13th June, 1928, Ratikanta and Raju- 

bala executed a mortgage in favour of Ashutosh for the sum of 

Rs. 4500 stipulating to pay compound interest with annual rest 

at the rate of Rs. 10/8/- per year. The mortgage. included as 

security the plots of land which Ratikanta and Rajubala had pur- > 
chased from Satish on the sist February, 1927, by the kobala 
Ex. A and Ar. The recital in the mortgage, is as follows: 
“You (Ashutosh), having put into execution the decree in Suit 
No. 170 of 1987 (1926?) of the Court of the Subordinate Judge - of 
Khulna in which you attached the. sald properties before judg- 
ment, the liability of the debt of Satish Chandra Chakravarti has 
fallen on our shoulders, In order to make the said purchased 
properties free from all charges, we by making entreaties to you 
execute this deed of mortgage in your favour for the total sum 
of Rs, 4500 in lieu of the decretal amount, as we could not pay 
money in, cash, as well as for our. necessary expenses.” After 
the execution of this mortgage Ashutosh filed -an application in 
the execition. proceeding that he had started against Satish 
stating that he had received a sum of Rs, 4237 and odd from 
Ratikanta and Rajabala and on that footing he entered--up full 
satisfaction of that decrée against Satish.: The position there- 
fore is that the consideration of the said mortgage was the pay- 
ment of Rs. s6s odd in cash to Rajubala and Ratikanta and the 
discharge of the liability..of. Ashutosh’s. decree which--was the 
property which they had purchased from Satish afterwards on the 
footing that the attachment before judgment was before their 
purchase from Satish. Jf there. was in fact the attachment of 
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those properties at or before the time of the purchase which 
Ratikanta and Rajubala had made from Satish the property would 
have been liable to be sold in execution of Ashutosh’s decree 
in the contribution suit and by the sale the title which Ratikanta 
and Rajubala had thus obtained by their purchase would have 
been wiped off That position is quite clear. If however there 
was in fact no attachment at ‘or before the time when Ratikanta 


-and Rajubala purchased the. properties from Satish their title 


would not have been affécted at all by- the execution- sale and -in 
that case there would be no consideration a sum of Rs. 4: 3° 
odd. That position is clear. l 

In 1932, Ashutosh filed his suit (being. Not 124 “a w on 


-tho mortgage against Ratikanta and Rajubala. Rajabala did not 


appear in that suit but Ratikanta did. Ratikanta’s defence was 


_ that there was no consideration for the mortgage as in fact there 


wes no attchment on the properties which he had’ purchased from 
Satish at the time of his purchase and that the. mortgage was 

obtained by Ashutosh from him on a false representation that. 
he bad in fact attached the properties before Satish’s conveyance 
to him. The learned Subordinate Judge framed the following 
amongst other issuésin that suit: Did any consideration pass 


sfor the mortgage in question? (Issue No. 3). Were. the lands 


in suit attached before judgment and are the defendants liable 


for the claim against Satish Chakravarti (Issue No. 4).- Was the 
‘mortgage in suit taken by fraud, undue influénce and misrepre- 


sentation? (Issue No. 6). He- came to the conclusion that 


there was no fraud,--undue influence or misrepresentation, that 


the properties had in fact been attached by Ashutosh before -jud- 
ment before Satish conveyed the same to Ratikanta and his wife 
Rajubala. There was therefore. consideration for thes mortgage | 
and the amount was what is recited “in. the mortgage instrument, 
namely Rs. 4500. He accordingly made a contested decree 
against Ratikanta and an ex-parte decree against Rajubgla_ for 
the full amount claimed in the suit. This judgment. was deli- 
wered on the 28th August, 1933 and the decree was drawn up 


- in accordance with the judgment. Ratkanta did not file any 


appeal against this judgment and decree and so far as he is concern- 


_ed the necessary findings which form the basis ofthis judgment was 


final, Rajubala however successfully filed an application under 
Order 9, rule 13, for vacating the ex-parte decreé against her. 
The ex-parte decree as against her only was vacated and the suit 
‘ag against her only was.ordered to be retried, She succeeded in 
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the suit at the rehearing and a mortgage decree against her waa 
passed on the-footing that the consideration of the mortgage was 1946, 
Rs, 262 and odd. An appeal agnipgt that decree was ‘preferred [nd Sekhar 
by Ashutosh’s legal representative Indra Sekhar, Ashutosh- having Cakana 
died ‘in the meantime, and the judgment of the learned Sub- Rat! Katte Haldar. 
ordinate Judge was affirmed by this court. This Court however ii 
in its judgment made. it. quite clear that so far as the decree, 

against Ratikanta was cOncerned it would’ remain in tact. That 

decree- which.was made against- Ratikanta by the learned Sub- 

ordinate Judge on the a8th Apgust; 1933, was put into execution 

by Indra Sekhar and-some „execution proceedings’ were pending * 

on the -rst January, 3939. The mortgage suit (No.-124 of 1932) © 

would therefore be a suit to which the Bengal Monsy Lenders 

Act of 1940 would. apply. Rati Kanta made an application under 

section 36-of that Act fot relief. As the mortgage’ provided for 

interest at a rate in excess of 8 per cent. simple and as the detree 

passed against him on the 28th August, 1933, had” exceeded 

Rs. gooo RatiKanta was entitled to relief. Interest can only be 

calculated whatever may be adjadged to be thé principal of the 

loan at the rate of 8 per cent. simple and the total amount of the 

decree cannot be more than double the amount of the outstand- 

ing principal, Indra Sekhar ‘admitted in the lower court ‘that 

Rati-Kanta was entitled to those reliefs that is to say he admitted: 

that the old decree which had- been passed by the learned’ Sub” 

ordinate Judge against Rati-Kanta on the 28th August, 193%, will 

have to be reopened and a new decree giving instalments -will - 

have-to be paésed on- the aforesaid footing. There is no further ‘ 

question before us in respect of the same but the more important 

question is, as was-the question in the lower court, as to what - 

is to be-taken to be the principal of the loan. We have: already - 

stated that in the mortgage the priocipal of the loan is: stated’ to < 

bea: R&. 4500.“ Of this only Rai‘262 odd was actually ndvanced in ' 

cash by Ashutosh to.the mortgagors'and the rest represented’ the 

dues ‘of-Ashutosh under the decree which-he had obtained in the” 

contribution suit against Satish and- which was paid to: Ashutosh“ 

by the mortgagors:' on-the footing that the properties’ in their 

hands which they- had- purchased. from Satish- would: have beer - 

liabld for the decree which Ashutosh had obtained against Satish - 

on the ground-that’ théir: purchase was effected after the attach- 

ment before judgment of those properties had been made by 

Ashutosh. The learned Subordinate Judge has held that ` ings- 


much as in the proceedings started by Rajubala it.was finally 
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held that there was in fact no attachment at the date when 
Rati Kanta and Rajubala purchased the properties from Satish the 
real and effective consideration of the mortgage would be only 
Rs, #62. Ho has taken that to be the principal of the loan and 
has made his decree accordingly. We do not think that the learned 


Subordinate Judge is right. 


Wo will have to consider the effect of the judgment which was 
delivered by the learned Subordinate Judge on the s8th August, 
1933. That judgment is the final judgment as againet Rati Kanta, 
because Ratikanta did not prefer any appeal, Moreover in the 
proceedings which had been started at the instance of Rajubala 
it was expreasly stated that that judgment and the decree, of the 
learned Subordinate Judge so far as it was against Ratikanta, 
would stand. We have already stated that one of the issues” 
which Ratikanta raised in the mortgage suit was whether Ashutosh 
had in fact attached the properties which he had purchased from 
Satish before his purchase. ' The learned Subordinate Judge held 
rightly or wrongly that it was in fact attached before his pur- 
chase from Satish. He further held that the mortgage was for 
consideration and the amount of the consideration was Rs. 4500. 
The question is whether those findings can be re-opened in the 
proceedings started on an application under section 36 of the 
Bengal Money Lenders Act. The case before us is not the case 
of a renewed bond but of an original bond. In a proceeding 
under section 36 the court has to determine what is, to be the 
principal of the loan. That term has been defined to ‘be the 
actual advance in money. Ordinarily, the principal’ of the loan 
must be taken to be what had been actually advanced but in our 
judgment if there hag been already an adjudication between the 
parties as to what amount represented the principal of the loan 
that adjudication cannot be re-opened in a proceeding for relief 
under section 36 of the Bengal Money Lenders Act. In the case 
of The Bank of Commerce Lid. Khulna v. Amulya Krishna Basu 
Roy Choudhury (1), the Federal Court defined the scope of, 
section 36({2) (a) of the Bengal Money Lenders Act. We quote 
the relevant observation which is as follows: “We do not under- 
stand: section 36(2) (a) as relegaling the parties'to their rights and 
liabilities on the original cause of action. The decree is te- 
opened only to the extent necessary to substitute the method of. 
account-taking sanctioned by the Actin place of the calculation 
on which the original decree was passed”. The case before the. 


(1) [1944] 6 F.C. R, 196 ; (1944) 79 C. Ly J. 290 (298), 
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Federal Court no doubt was of. a different type. There 2 decree 
on a promissory note had been obtained. The question was 
whether that decree could be re-opened under the provisions of 
the Bengal Money Lenders Act. The argument of the decree 
holder, the Bank of Commerce Ltd, was that the provisions of 
section 36 of the Bengal Money Lenders Act was sära vires of 
the Bengal Legislature so far as promissory notes were concerned 
and therefore those provisions could not be invoked for the pur- 
pose of re-opening a decree passed on promissory nols. The 
Federal Court in that case left the question open as to whether 
the Provincial Legislature could legislate on negotiable instru- 
ments, that is, on promissory notes and negotiable instruments of 


other kinds, but they held that the promissory note had been? 


merged in the decree and so had no separate existence at the 
time when the application for relief under section 36 of the Bengal 
-Money Lenders Act had been filed. In repelling one of the 
arguments of the learned Counsel who was appearing for the Bank 
of Commerce those observations were made by the Federal Court. 
Those observations are, in our judgment, material for they define 
the scope of section 36(2)(a) of the Bengal Money Lenders Act. - 
“Two cases decided by this Court after that decision of the 


Federal Court would throw some light on the question that we. 


have to determine, namely whether in an application under sec- 
tion 36 of the Bengal Money Lenders Act it is open to the judg- 
ment debtor to ask the court to go back upon the decision in 
the original Judgment on issues Nos. 3, 4 and 6, which we have 
set out at some length in the earlier part of our judgment. The 
cases are Sambhu Charan Dey v. Hrishiesh Dey (1) and S. K. 
Ajaraddi v. Sm. Sonat Bibi (a). There mortgage suits were 
instituted and decided before the Bengal Money Lenders Act 
came into force. The mortgrgors pleaded that before the sult 
they had made some payments, That plea was overruled and 
the decrees were made. Those decrees, which we will designate 
as the original decrees were under execution on the 1st January, 
1939, and so to the suiis the Bengal Money Lenders: Act, 1940, 
was. attracted. The debtors made an application under section 
36 for re-opening the original decrees. The question -was whether 
in the proceedings started on that application under section 36 
by the debtors-for relief the question as to whether those pay- 
ments had been mado. and which had been overruled by the 
(1) (1944) 49 C. W. N. 367. 
(a) (1945) 49 C. W. N. 698 
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judgment on the basis of which the original decrees were passed 
could be reconsidered. Relying on the aforesaid passage of the 
Federal Court’s judgment in the Bank of Commerce case (1) it was 
held that the Court was not entitled to do so. The adjudication 
on the question of payment as made in the original judgment 
was held to be final between the parties. Another illustration 
would be more pertinent. Suppose a person borrows.a. sum of 
Rs. 5000 on mortgage and the mortgage bond states that the - 
amouht of the loan advanced was Rs. sooo. Leter on when the 
mortgagee institutes His suit on the mortgage the mortgagor takes 
the plea that Rs. 5000 had not been advanced by way of loan 
but only Rs. 4000, the remaining Rs, 1000 not being paid to him 
at all but had been retained by the mortgagee. An issue is framed 
on that point. The parties lead evidence. The court disbelleves 
that plea of the mortgagor and comes to the conclusion that 
Rs. 5000 had in fact been advanced at the time of the 


. mortgage. That is the original judgment and on the 


basis of that original judgment the decree follows. Later on the 
mortgagor makes an application under section 36 of the Bengal 
Money Lenders Act for re-opening the decree and the decree is 
liable to be re-opened on other grounds. In that proceeding for 
relief under section 36 he raises the selfsame question in another 
form by saying that as Rs. 4ooo was the actual advance that sum 
and not Rs. sooo, the amount which was stated in the mortgage 
bond, ought to be taken as the principal for the purposes 
of making calculation, in terms of section 30 of- the Bengal 
Money Lenders Act. If he was allowed under that garb ‘to’ hawa 
the question re-opened and re-agitated it would be relegating the 
parties to their rights and liabilities on the original cause of 
action, and this the Federal Court has said cannot be done. - 
Whether there was consideration for the mortgage bond so far 
as Rati Kanta was concerned and what was the amount of the 
consideration are questions which have been made conclusive by 
reason of the findings of the learned Subordinate Judge in the 
original judgment which he delivered on the a8th August, 1933. 
As the case before us is not the case of a renewed bond but of 
án original bond the principal of the loan must be taken to be 
what was found to be the amount of the consideration by the 
learned Subordinate Judge in that judgment. The result of the 
proceedings taken at the instance of Rajubala has no bearing on 
the question. Ifthe decision of the issues relating to the ques- 
(1) [1944] 6 F. C. R. 196 ; (1944) 79 C. Le J. 390. 
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tion of the consideration and its amount as given by the learned 
Subordinate Judge on the 28th August, 1933, could have in law 
bden re-opened then and then those proceedings may have been 
. relevant for the purpose of considering the question as to whether 
in fact there was‘attachment before Satish had sold his properties 
to Rati Kanta. 

The result is that differing with the learned Subordinate Judge 
we hold that Rs. 4500 should be taken to be the principal 
of the loan. If interest is calculated from the date of the 
mortgage at the rate of eight per cent. simple it would far 
exceed double that amount. The new decree must therefore 
be for double that amount namely Rs, gcoo. To that must 
be added the cost that was decreed in the decreas of the 28th 
August, 1933. 

The next question is a question of instalments. Both parties 
led evidence bearing upon the pcint. It appears to us that Rati 
Kanta tried to minimise his resourcea and Indra Sekhar to exaggerate 
the resources of Rati Kanta. Rati Kanta stated that he would 
be able to pay if so yearly instalments were allowed, whereas 
Indra Sekhar said that he would be able to pay up in five yearly 
instalments. After giving the matter our best consideration we 
think that the amount should be paid in ra (twelve) equal annual 
instalments the first of such instalments is to be paid--by Chaitra 
1353 B.S. and the remaining instalments within Chaitra of each 
succeeding year. Ag all the properties which had been mortgaged 
by Rati Kanta had been purchased by the decree holder himself 
the decree would be in the first form indicated inthe case of 
Jadu Nath Ray v. Kshitish Chandra Atharfi Chowdkury (1), 
that is to say, the mortgaged properties, if not already restored 
to Rati Kanta would forthwith be restored to him. In default of 
payment of any one instalments those properties would be res- 
tored back to the decree holder purchaser. We impose a further 
condition upon Rati Kanta namely that he must go on paying rent 
and cess regularly and in proof of payment file the chalans in 
the lower court a week before they are due. In default the 
properties are to be restored back to the decree holder purchaser. 
The arrears must be paid before the first instalment becomes due 
‘and the default clause would also attach in the case of non-payment 
of the arrear 8. 


The cross objection is dismissed but without costs. 


aT M. Appeal allowed : Crossobjection dismissed, 
(1) (1940) 79C. L. J. 185; 49 C. W. N. go. i 
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Before Mr. Justice P. Chakravartti. 


MAHARAJA SASHI KANTA ACHARJYA BAHADUR, ` 
AND ON HIS DEATH HIS HEIRS AND LEGAL REPRESEN- 
TATIVES: MAHARAJA KUMAR SITANGSHU 
KANTA ACHARJYA BAHADUR 
AND OTHERS 


s. 
JAGANNATH NAMADAS AND OTHERS." 


Peesession, swit for—Code of Civil Procedure (Act V ef 1908), Order 41 
rule xp—Additional evidence, when admaisrible—Purchase ef tenancy by 
decr: -kolder in exectition of decree passed in reni suit against all bui ene 
of the helders~-Ne act of possession exercised—Suit by purchaser for decia- 
ration and pessessien—Review, on discovery of fresh evidence that the 
alleged lefteut holder had no interest, refused by appeilaie Cowri—Ceurt, 
in sscond appeal, if has jurisdiction to entertain an application for 
admission qf such additional evidewce— Decree passed in the said reni 
sudi, if a reni decree, ‘ 


Additional evidence could be admitted only when the appellate Court 
lteelf required-it and the evidence now produced by the plaintif fs clearly 


" cyidence of that explanatory charactor. 4 


On the rejection of the application for review the decree as pas ed by 
that Court remained as it was and when that decree came to be dealt with 
by High Court in second appeal it is impossible to say that an application 
for admission of additional ey'dencs would not lie as a matter of law, 
becanse sach an application, mide in the form of an applikation for 
review, had been rejected by the lower appellate Court and the Court In 
second appeal bas jurisdiction to entertain such application. 


Cis codant of Kia a BAN avda lE mat bo hald that thè 
deoree obthined by the plaintiff appellant was a rent decree, 


Appeal by the Plaintiffs. - 
, Suit for declaration of title and for delivery of possession. 
The material facts appear from the judgment. 
Messrs. Ramapessad Mookerfes and Nagendra Nath Bose for 


"the Appellant. j 


Mr. Jyotsna Sankar Bhaduri for the Respondents, 
; a l GAV 
~  *Appeal from Appellate Deoree No, 1626 of 1949, against tho deore 
of Priya Nath Seo, Esq., Subordinate Judge, 4th Court, Mymensingh, dated 
the rath of May, 1949, modifying the decree of Arun Kumar Das, Esg., 
Munsiff, grd Court, Sadar Mymensingh, dated the 14th of February, 1942. 
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The following judgment was delivered : ach 
Chakravartti, J. :—This appeal is on behalf of the plaintiff 1946. 


and arises out of a suit for declaration of title to and recovery of Maharaja Sashi 
possession from the defendants on their eviction from an area Kanta Acharjya 
of 85 acres of land (Dag No. 30) in moura Akua. The plaintifs 
case was thatthe land was part of a tenancy originally held by —— 
certain persons called the Sens and that in execution of a rent March, 1i: 
decree obtained against the Sens in 1930, the plaintiff had pur- 
chased the land of the said tenancy on the 19th March, 1930. 
He obtained possession on the 24th February, 1932. He did 
not however exercise any act of actual possession. Sometime 
later he received notice of certain transfers by defendants Nos. r 
to 3 of portions of this land and then he discovered that those 
defendants were upon the land witbout, as he alleged, any right 
or Litle thereto. On the above allegation he asked for a decla- 
Tation of his title as the purchaser at the rent sale and eviction 
of the defendants on the footing that they were trespaseers, i 

The defence, so far asis material to the present case, was 
that the right in which the Sens held the land was the right of 
tenure-holders and that the defendants were raiyats under the 
Sens. A further defence was that the decree which the plaintiff 
had obtained against the Sens was nota rent decree at all, by 
reason of the fact that certain of the tenants interested in the 
tenancy had not been impleaded in the rent suit. It was therefore 
pleaded in the written statemsnt that the plaintiff had not, by his 
execution purchase, obtained the rights of a purchaser at a rent sale, 

. The trial Cout passed a limited decree in favour of the plair 

tif, Itheld that the decree in execution of which the plaintiff 

had purchased the lands was not a rent decree but a money 

decree and the interest of one Mrinalini, ‘which was one-sixth, 2 
had not been affected thereby. On that finding the learned 
Munsif declared the title of the plaintiff to the extent of the 
shares of the persons who were judgment debtors under the 
decree which he had obtained, namely 5/6the. The claim for 
recovery of possession was dismissed. - 

On appeal the lower appellate court modified the decree | 
passed by the trial court to the extent that it merely declared 
the plaintiff title by purchase without specification of either the 
nature of his title or its extent. It added a rider to the effect that 
the plaintiff would be able to recover a fair and equitable rent from 
the defendants to the extent of his interest. Subject to this 
modification, the appeal was dismissed, l ` 


Y. 
Jagannath Namadas, 


had 
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It is necessary now [to stalte; in little more detail, the actual 
findings arrived at by the courts below. They found concurrently 
that in respect of the suit land the.Sens were; not tenure-holders 
but.raiyats; thatthe defendants had not proved.that they had: 
obtajned any settlement of: the land from the Sens ; that nevertheless 
the defendants had been in possession. from the time of- their grand-- 
father under a claim. of tenancy under the Sens and thus acquired 
by adverse possession the rights of korfa tenants before the plain- 
tiffs. purchase at the, rent sale; that such a tenancy was “an: 
incumbrance under | the law and required to-be annulled ; that- 
in those circumstances‘there could be no question of the plain 
tiff being given a decree for possession, inasmuch as the defen- 
dants were not trespassers and secondly inasmuch as no proper 
notice, annulling the incumbrance, had been served under sec- 
tion 167 of the Bengal Tenancy Act.- Both the courts pointed 
out that a notice, purporting to be notice. under section 16,, bad 
been filed only, on the date of the trial but that date was clearly 
more than one year after the confirmation of. the sale and the 
plaintiff had not proved that it was within one year from the 
date of: his knowledge. The Courts pointed out further that. 
service of this notice upon the defendants had been proved and: 
also that no foundation had been laid in the plaint for eject- 
ment of the defendants on the footing: that the incumbrance 
held by them had been duly annulled. On these findings. the: 
courts below arrived at: the conclusions to which reference has- 
already been made. : 

_ It is next necessary to refer to a chapter of events upon which 
the argument before; this Court mainly turned. It appears that: 
the only evidence led at the trial in. support of the contention 
that one of the tenants had been left out in the rent suit- was the 
evidences coming. from two witnesses. One of them, who was 
defendant.No. 1 in the suit, stated that Mrinalini, was also one. 
of the maliks and that he had seen her in the house of the Seng: 
fixe. or six years before, ‘The- other. witness: was -a pleader whose’. 
mother held a mortgage of the suit lands and he stated: that - 
Mrinalini was also one of the co-sharers. i 

The decision of the trial court was given on the 14th February, 
1942., On the roth March, 1942, an application was made before 
the trial court for review of judgment op, amongst others, the 
ground that the plaintiff had discovered after the judgment that | 
Mrinelini’s husband had predeceased her father-in-law and there- 
fore Mrinalini was not and could never have been one of the.. 
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co-sharer tenants. On the 16th March, 1943, the appeal before 


the lower appellate court was filed. It appears that no applica- 
tion for reception of .any` additional evidence was made before 


that court and the appeal came to be disposed of on the rath May,- 


1942. On the roth August, 1949, however, an application for 
review of judgment was filed before the lower appellate court on, 
amongst others, the ground already stated and it was there 
asserted that the applicant had then for the first time been able 
to procure the relevant documentary evidence, namely a copy of 
a death register anda copy of a suit register which would prove 
his contention that Mrinalini was not one of the co-sharer tenants. 
After this application for review had been filed before the lower 
appellate court, the appeal to this Court was presented on the 
18th August, 1942. Previously, however, on the 15th August the’ 
appellant had informed the trial court that he would not procsed 
with the application for review which was pending before that 
court. The review application filed before the lower appellato 
court came ultimately to be disposed of on the 18th December, 
1943, and it was dismissed on something like a preliminary ground. 
The learned Judge held that even if the two items of additional 
évidence were received and a finding recorded thereon that 
Mrinalini had not been one of the co-sharers and consequently 
the decree obtained by the plaintiff was a rent decree, still the 
result would not be in any way different, since the defendants 
were not trespassers as alleged io the plaint but were incumbrancers 
and no proper steps for annulling the incumbrance had been taken 
nor had the plaint been amended so as to ask for ejectment on the 
latter footing. In this view the lower #ppelato court dismissed the 
‘appiication for review tn Amine. 

The appeal to this Court came to be heard on the roth January, 
1946, but after I had dictated the judgment and before it was 
transcribed, it appeared that this matter required furthér consi- 
deration. Accordingly the appeal was set down for further 
hearing and meanwhile the appellant has made an application to 
this Court for reception of the aforesaid two items of additional 
evidence after notice to the respondent which ‘he received on the 
3rd. February, 1946. 

I may point out at once that on‘herits the lower appellate 
Court, in dealing with the application for review, was not justified 
in holding that to allow it would ssrva no practical purpose, It 
might be true that the plaintiff would not be able to obtain a 
decree for possession buf he had also sued for declaration 
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of his title and surely the two items of evidence had a clear. 
bearing on the question as to whether he had purchased the 
interest of all the tenants or of only some of them. The learned 
Judge therefore was not, in my view, right in throwing out the 
application on the ground that he did, but E must hasten to add 
that he having refused the application for review after disposal. 
of the appeal before him, I have no justification in second appese. 
to set aside the order. 

The question.is whether I have jurisdiction in second ippa 
to entertain the application which has been made, apart from its 
merits. In my view I have such jurisdiction. The ground upon 
which the lower appellate court threw out the application for 
review has already been stated. „On the rejecting of the appli 


- cation the decree as passed by that court remained as it was and 


when that decree came to be dealt with by this Court in second 
appeal it is impossible to-say that an application for admission 
of additional evidence would not lie as a matter of law, because 
such an application, made in the’ form of an application for 
review, had been rejected by the lower appellate court. The 
question before me simply is whether the appellant has been able 
to bring himself within the limits of Order 41, tule 27 Civil Pro- 
cedure Code. 

My. Bhaduri, appearing “for the respondent, has referred me to all 
relevant cases decided either by this Court or by the Privy Council. 
All the law stands explained by the latest of them. It is now well 
settled that an Rppellate court cannot admit additional evidence 
unless the court itself requires such evidence in order to be able 
to pronounce judgment. There were certain observations to the 
contrary effect in the case of Indrajit Pratap Sahi 1. Amar Singh - 
(1), where it might be taken to have been observed that the 
powers of the appellate Court were not limited to.cases where a 
lacuna or defect in the evidence had been discovered. That 
decision however has subsequently been explained in the case 
of Parsetim Thakur v. Lal Afohan (12), which has laid down 
with some emphasis that the true rule was as laid down in that 


3 


_ decision, namely that additional evidenca could be admitted - ‘only, 


wines the appellate court itself required it. ees 

_ ‘Applying that test to the present, tase, it seems “to „me that the’ 
case comes clearly Wishin the limits’ of the rule laid down by the 
Judicial Committee. The evidence bearing upon the alleged. 


(1) (1923) L. R, 50 L A. 183; L L. R. a Pat 676; 3C. L J. 218, 
~ (a) (1931) L, R. 581. A. a54 j 35C. W. Ne 786 1 S4C. Le Jee 
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interest of Mrinalini has already been referred to. She could 
not have been a necessary party to the rent suit and her absence 
could not deprive the decree of the character of a rent decree 
simply because she had been in the house of the Sens five or 
six years ago or simply beacuse in 1942 or 1943 somebody said 
in a general way that she was alro one of the co-sharers. Tho 
matter for enquiry was whether she had any interest in the 
tenancy at the time when the rent suit was brought, namely in 
the year 1930. The vague statement that Mrinalini was also one 
of the co-sharers, coming, in one case, from a tenant and in 
another case froma mortgagee does require, in my view, to be 


clarified or supplemented by other evidence. The evidence now | 


produced by the plaintiff ia clearly evidence of that explanatory 
character. 

Iam satisfied fromthe averments in the affidavit supporting 
the application that it was beyond the power of the plaintiff to 
produces this evidence at any previous stage. Mr. Bhaduri com- 
plained that the appellant ought to have prayed for an adjourn 
ment of the appeal before the lower appellate court. That, I do 
not think, is a very reasonable criticism, seeing that before thé 
disposal of the appeal by the lower appellate court the plaintiff 
hed been unable to obtain these pieces of evidence. The evi- 
dence proves that inthe year 1917 Mrinalini was describing her- 
self as the widow of Jadunath but Krishna Sundar Sen, the father 
of Jadunath, died on the 31st December, 1922. Clearly there- 
fore Mrinalini being the widow of a predeceased son was not, as 
` the law stood in t930, one of the heirs or one of the co-sharers 
“interested in the tenancy. 

On this evidence I am bound to hold that the decree obtained 
by the plaintiff appellant was a rent decree. Even without this 
evidence I would be bound to hold that the evidence led by the 
defendants had not proved in a manner sufficient in law that 
Mrinalini was in fact one of the co-sharers. -In either case, the 
finding of the courts below on this point cannot be sppported and 
must be set aside. | 

- Tam of opinion, however, that the courts_below are entirely 
right in holding that the plaintiff could not obtain a decree for 
khas possession either on the basis that the defendants were 
trespassers or on the basis that a notice for annulment of the 
incumbrance had been duly served. His claim to eject the defen 
dants on either of these grounds must ‘be rejected and will stand 
dismissed, He will however get a declaration of his superior title 
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as the purchaser at the rent sale to the entire 16 annas of the 
tenancy. 

The result is that the appeal is allowed in part. The judg- 
ments and decree of both the courts below are modified to ‘the 
extent that the plaintiffs tide, as the purchaser at the rent sale, 
to the full sixteen annas of the lands of the tenancy is declared 
but his claim for recovery of possession is dismissed. In view of 
the application which has certainly occurred towards the later 
stages of the proceedings on the part of the appellant, I order that 
each party will bear its own costs throughout. 

The copies of the death register and the suit register, put in 
along with the application filed in Court to day, are accepted in 
evidence and will form part of the record. 

Leave to appeal under clause 13 of the Letters Patent has been 
asked for, It is refused. 


Appeal allowed in part. 


x 
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Before Sir Rupendra Coomar Miter, Knight, Ading 
Chief Justice, and Mr. Justice K. C. Chunder. 


Su. JART KUMARI PODDAR AND OTHERS 
Y. 


THE CHITTAGONG ENGINEERING 
AND 
ELECTRIC SUPPLY CO., LTD.* 


Damages—Fatal Accidents Act (XIII ef 1855), sections 1, s—Negligence-— 
Performance of statutory duty—liability fer megtigence, when ariste— 
Contributory asgtigence—Tost—Suit wader Fatal Accidents Act—Whe can 
bring—Ptaini—One of the beneficiaries nol joining in the suit— Damages, 
how calculated. 


‘In the coase of a public authority exercising statutory powers, there may or 
may not exist a duty to take care in favour of particular individuala, When 
soch a duly exists, an individuel who ls injured by negligence in thd perform 
ance of sucha statutory duty hasa right of action in respect of that negii- 
gence unless tke statute expreealy or impliedly excludes such liability. 


The Fatal Accidents Act gives a right tothe executor, administrator or 
representative of the person deceased to bring an action or sult, provided the 
death of the person was onused by wrongful act, neglect or default, which was 
as would have entitled the party Injured to maintain an action and recorer 
damages. 


* Appeal from Original Deoree No. 199 of 104%, with cross-object ions, 
against the decree of Tofail All Kbondkar, Esq , Subordinate Judge, aid 
Court of Dacca, dated the agth Angust, 1942. | 


Vor Se.) HIOH coukt, 

A plait in a sult under the Fata) Accidents Act should not be carelesaly 
drawn and should mention all the persons for whove benefit ihe suit has been 
brought and must further state the natare of thoclaim in respect of whioh 
damage is sought to be recovered. 


Ordinarily there is no ability for negligence unless there Is in the parti- 
cular caso a legal duty to take care: Thomas v, Quartermaine (1). There 
mast bean existenoe of legal duty to take care and secondly, the degree or 
amount of care which is obligatory. There are oases in which absolute 
ability has been imposed by law, namely, those who come within the rule in 
Fletcher v. Rylands (a) and Fok» Rylands v. Thomas Fletcher (9). 


Ordinarily, in case of contributory negligence, there is negligence on, both 
sides. The real test Ís whether any party could ress-nably have avoided the 
consequences for the other party’s negligence. 

Knowledge of an existing danger or negligence is a very important 
element in determining whether or ngot a person Is guilty of contributory 
negligence. 

Under the Fatal Accidents Act, the right of action is not giren to a certain 
class of persons, These are the executor, or administrator, or representative of 
the deceased, Representative has been explained as meaning not the legal 
representative but the wife, husband, parent or chikdren. The right of action 
is not given merely to the relative as a clas. but to the individuals comprised In 
the chs: Pym v. Great Nerth:rn Railmay Company (4); Foknson v. The 
Madras Railway Company (5); Nani Bala Sen v. Auckland Sule Company, 
Limited (6) and B. V. Penheire v. M. Minney (7). 


Under be Fatal Accidents Act, the sult must be brought for the benefit of 


the wife, husband, parent and children, Any ono of entitled to sue can 
bring the suit, but the sult must be brought for the of these four spect. 
fied class of person, 


As regards calculation as to damages the Fatal Accidents Act lays down In 
ction 1 that a right has been giren to ask for damages proportionate to the 
loss rewulting from such death to the parties claiming auch damages, that is, 
reparation for the loss caused tothe beneficiaries mentioned in the Act. 
There must be a pecuniary loss sustained by the person clain lng either actual 
or expected. Such pecuniary loss is evidenced by proof of a reasonable expeota- 
tion of pecuniary benefit, There must be a certain amount of guess work in 
estimating such expectation, as various factors have to be considered which 
cannot be expressed arithmetically, At the same time sympathetic damages or 
solatium for joes of companionship are not relevant. The malin criterion is 
the loss of reasonably expected pecuniary benefit. At the mme time the 
probable earnings and future prospects of the deceased himaelf are to be taken 
into consideration, beoiuse the extent towhich a persdn can benefit oi 
depends largely on his cerning capecity. 


(1) (1887) 18 Q. B D. 685 (694). (a) (1866) L R. 1 Ex. 965. 
(3) (1868) Le R. 3 H. L. 330. (4) (1963) B. & S. 496. 
(5) (1908) I. L. R, a8 Mad. 479- (6) (1985) I. 1. R. Sa Calg, Goa. 


(7) (1934) L L. R. 61 Cak. 480 ; 59 C. L. J. ont. 
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Generally and ordinarily, it is required under the Fatal Accidents Act that 
the share of each of the beneficiaries should be apportioned, 

Under seotion a of the Fatal Accidents Act a suit can be brought for and 
recovery of damages for loss to estate. 

A salt for damages under the Fatal Accidents Act was brought by the 
_wilow, two minor song anda minor daughter of the deoemsed against the 
respondent, the Chittagong Engineering and Electric Supply Company, 
Limited, The father, though alive, did not join in the suit. 

It was found asa fact that the deceased took hishath at the pipe water 
bydrant at Sim Road and when his body was wet he was coming back to the 
cloth abon of his father, where he worked as his father’s assistant. This 
shop adjolned the Road and thare was a drain in between anda Varanda or 
raised platform next to it, An electric wire comes down to the ground from 
the pole and this has to be a dead wire, that is, a wire without current in It. 
Unfortunately this wire was a live wire. The deceased was taking a sbort cut 
and as he wascarrying a vessel containing water, he put his hand on the 
electric wire for support whem getting upon the platform and was instantly 

“Killed! It was also found asa fact that there was negilgence on the part of 
tke defendant ; 

Held, that mare absence of negligence on the part of the deceased would 
-not be sufficient to justify want of contributory negligence. 

~ There was no contributory negligence on the part of the deceased 
by touching the wie, when his body was wet, as, ho-was not doing 
anything which a person exercising reasonable care would not have done, and 
as he was not at all aware of any danger existing as a consequence of the 
defendant company's negligence. ' 
That there was no gropnd for dismissing tho claim for non-joinder of 
father. l i 

Risers Sisam Navigation Company, Limited v. Sm. Khania Kumari 

Benik (1) and Baers Seems Navigation Company, Limited v, Hiralal De (a) 
explained. 

Av sasha ease the Const ald not make any separ.te apportioninent for 
. the beneficiaries. 
Appeal by the Plaintiffs and akak ina by. the Dcfendant 
“Company. 
Suit for damages. 
The material facts appear from the judgment. 


~ Messrs Jatindra Nath Lakiri and Sisahali Bagchi (for Begin 
Chandra Basu) for the Appellants. 


Mr. Sudkir Chandra Mazumdar for the Bapan iii 
CA. Y. 


‘ (i) (1994) $9 C. L.-J. 391 138C. W.N. Sr. 
(a) (1994) 59C. L. J]. 394; 28 C. W. N.53 -o 
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The following judgments were delivered : 

Chunder, J. :—Harinandan Poddar was killed by electric, 
shock on the tst July, 1939, at Sim Road, Narayangunge. A suit 
was filed for damages under the Fatal Accidents Act by the widow, 
two minor sons and a minor daughter of the deceased against the 
respondent, the Chittagong Engineering and Electric Supply Cos 


Ltd., and another, with whom we have no concern in this appeal, 


as the claim against him was dismissed and no appeal filed against, 
the order of dismissal. The claim was decreed for Rs. 1,500 and 
costs of Rs. 47-7-6 pies and Rs. 1,110 was ordered to be paid as 
court-fees by the plaintiffs to the Government, as the plaintiffs 
had filed the suit as paupers. The appeal relates to the amount 
of damages and there is a cross-objection by the defendant respon 
dent against the findings and order of the learned Subordinate 
Judge. We shall take up the crosa-objection first. - 

The Subordinate Judge, and court, Dacca, found that for this 
death there was actionable negligence on the part of the defer 
dant company. The pole fuse at pole No. 43, from which con 
nection had been taken, was defective. He found also that -tho 
higher resisting power of the earthwire used made it incapable 
of immediate discharge of electricity into the earth; and the 
third and the most important factor found by the learned Subor- 
dinate Judge was that an insulation bush at- the open end of the 
G. L pipe, which prevents the destruction of the insulation in the 
V. J. R. cables inside the pipe was absent. The learned Sub- 
ordinate Judge held that there was negligence on the part of the 
defendant company. The evidence given by Mr. Moyer, the 
Electric Inspector to the Government of Bengal, was accepted by 
the Court below, and on that evidence, the findings arrived at 
by the learned Subordinate Judge were correct. At tho hearing 
of the appeal, the learned Subordinate Judge’s findings on this 
point have not been contested. It is now accepted that there was 
negligence on the part of the defendant company. 

The learned Subordinate Judge has also found that in the 
present case there is an individual right of action. Ths law on 
the point is quite clear. In the case of a public authority 
exerciall.g g statutory powers, there may or „may, -not exist a duty 
to take cere in fayour of particular individuals, “Where: such a 
duty, exiats, an indivigpal who is injured by negligence in the 
performance of sucha “statutory duty bas a right of action, in, res 
pect of that negligence unless the statute expressly or impliedly 
excludes such liability. In the present case it was not contested 
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at the hearing of the appeal that there was such a duly to take 
care and right of individual action was not expressly or impliedly 
excluded by the statute. 

- The fatal. Accidents Act gives a right to the executor, adminis- 
trator or representative of the person deceased to bring an action 
or sult, provided the death of the person was caused by wrongful 
act, neglect or default, which was as would have entitled the party 
injured to maintain an action and recover damages had he been 
alive. 

in the present case, as there was actionable negligence on the 
part of the company, it was held that there was a right to sue under 
the Fatal Accidents A't. 

The defence mainly was that there was contributory i 
on the part of the deceased: l 

The first point raised in the crossobjection relates to the ques- 
tion of contributory negligence. The facts as disclosed by the 
evidence are that the deceased took his bath at the pipo” water 
hydrant at Sim Road and when his body was wet he was coming 
back to the cloth.shop of his father, where be worked as his 


father’s assistant. This shop adjoins the road and there is a 


drain in between and a veranda or raised platform next to it. 
An electric wire comes down to. the ground from the pole and 


< this has to beadead wire; that is, a wire without current in it. 


Unfortunately for the deceased, owing to the négligence of the 
defendant company mentioned before, this wire was a live wire. 
The deceased was taking a short cut and as he was carrying a 
vosse] containing water, he put his hand on the electric. wire for 
support when getting upon the platform and was instantaneously 
killed. These facts are found also by the- learned Subordinate 
Judge and have not been challenged at the hearing -of the 
appeal. 

The learned Subordinate Judge’s judgment is not very clear 

as to the reason why he considered that in: law there was no 
contributory negligence on the part of the deceased. We, there- 
fore, think it necessary to state the legal principles as far as applic- 
able to the appeal before us. 
_ It is nowa firmly established principle that ordinarily there 
is no liability for negligence unless there is -in the partichlar case 
a tegal duty to take care. In Thomas v. Quartermaine (1), Lord 
Justice Bowen said : 


- (1) (1887) 18 Q. B. D, 65 (694), 


Vou. 84.) . HIGH COURT, ` e 


Hs ssesseseees tho ideas of negligence and duty are strictly corre- 
lative, and there is no such thing as negligence in the abstract, 
negligence is simply neglect of some care which we are bound by 
law to exercise, towards somebody. ” 


Where there is no duty to exercise care at all, negligence in the 
popular sense has no legal consequences. Two. things have- to be 
kept distinct : first, there must be the existence of such a legal duty 
to take care ; and secondly, the degree or amount of care which is 
obligatory. 


There are cases in which absolute liability, has bean imposed by 
law, namely, those who come within the rule in Keteker v. Rylands 
(1) and Jon Rylands v. Thomas Fistcher (2). Had the learned 

` Subordinate Judge not found negligence on the part of the company 
in the preset case, it would bave been necessary for us to discuss 
this at length, as the rule in Aylands v. Fietvher (a) has been 
applied in case of chemicals, fire and electricity. 


It is not clear from the learned Subordinate . Judge’s Judgment - 
‘whether pe considered there was no negligence: at all on the part of 
the deceased, and, therefore, there was no contributory negligence. 
Mr. Majumdar, appearing -for the respondent company, wanted to 
make out that the facts that the deceased was wet of body, that he 
took a short cut, or that he put his hands against the. wire in 
support, should be taken as acts of negligence. We are unable to 
consider this argument as deserving of serious notice. There is 
no duty on the part of any person that he should go about always 
with a dry body, or that he shéuld not take a short cut for conveni- 
ence, or that he should not put his band against something for 
support. We do not find any negligance on the part.of the cae 
for these acts, / 


Evon such a great authority as Sir John Salmond had taken the 
view that a plaintiff, in order to be defsated by the defence of com. 
tributory negligence, must beunder a legal duty to take care for 
his own safety, but since the decision of Lord Parmoor in Grayson, 
Limited v. Rilermaine Line, Limited (3), agreeing with the law as 
propounded by Atkin, L. J. in the Court below, in Alermaine Line, 


+ 


(1) (1866) L. R. 1 Ex. 265. 
(a) (1863) L. R. 3 H. L. 390. 
(3) (1920) A, C. 477. 
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Limited v. Grayson, Limited (1), there is now very little doubt that 
Sit John Salmond’s opinion has to be aia modified. Lord 
Parmoor said : 


“IT donot think that the question of contributory negligence 
depends upon any breach of duty as between the plaintiff and the 
negligent defendant } it depends entirely on the question whether 
the plaintiff could reasonably have ayoided the ki i of the 
defendant’s negligence, ” l 


Ordinarily, -in case of contributory negligence, there is negli- 
gence on both sides; but as has been pointed out in the passage 
just quoted, the real testis whether one party could reasonably 
have avoided the consequences for the other party’s negligence. 
Therefore, in the present case; even mere absence of negligence on 
the part of the deceased would not be sufficient to anaes want of 
contributory negligence. 


The rule in Davies v. Mann (2), approved ocd applied by the 
House of Lords in Radley v. London and North Western Ratheay 
Company (3), seemed to lay down as universal rule that the true 
test in cases of contributory negligence is the existence of the last - 
opportunity of avoiding the accident. The decision of the Judicial 
Committee of the Privy Council, however, in British Columbia 
Electric Company v. Loach (4) shows that this rule, although an 
approximation to the truth, is not complete and adequate statement 
of it. This decision of the Judicial Committee has been approved | 
of and accepted in other subsequent decisions. 


Tt is unnecessary for us to enter into the question of qualifica- 
tions of the rule in Davées v. Mana (a). 


It was urged by Mr. Majumder that in spite of the livewire, as a 
result of the negligence of the defendant company, if the deceased ~ 
had not put his hand on the, same, theaccident could have been 
avoided, and so there was contributory negligence. 


This contention is not sound in law. It was pointed out in 
Las y. Darlington Corporation (5), per Bramwell, La J. at pago, 36, 
explaining tet ve Dethich Davies that meine ee 


m ate An 
* ay = ~ a -~ e 


(1) (1919) 2 K. B. 535, eo A RS g TE 
(a) (1849) 10 M. & W. 546. 

(3: (1876) 1 A. C. 754. 

(4) (1916) 1 A, C. 719, 
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the plaintiff of an existing danger, or of the defendants negligence, 


is a very important element in determining whether or not he” has 
been guilty of contributory negligence. In the present case, no one 
can even faintly suggest that the deceased was, or could reasonably 
have been expected at all to be aware of any danger existing from 
a livewire asa result of the defendant’s negligence. Under the 
circumstances, even though the deceased, by not touching the wire, 
when his body was wet and therefore a greater conductor of electri- 
city, could have avoided the accident, we cannot consider that there 
was any contributory negligence on his part by doing so, as he was 
not doing anything which a person exercising reasonable care would 
not bave done, and as he was not at all aware of any danger existing 
as a consequence of the defendant company’s negligence. 


The point of contributory negligence urged at the hearing of mo 
cros+objection must, therefore, fail. 


Although there ‘are as many as 26 grounds mentioned in the 
memorandum of crose-objection, only one other point was urged at 
the hearing of the cross-objection. 


We have already mentioned that the suit was instituted by the 
widow and the children. It appears that the father of the deceased 
was also alive. It was urged by Mr. Majumdar that as the father 
did not join in the suit, the suit was not maintainable. The Fatal 
, Accidents Act says : 


“ Every such action or suit shall be for the benefit of the wife, 
husband, parent and child, if any, of the person whose death shall 
have been so caused, and shall be brought by and in the name of 
the executor, administrator, or representative of the person 
deceased ; and in every such action, the Court may give such 
damages as it may think proportioned to the loss resulting from 
such death to the parties respectively, for whom and for whose 
benefit such action shall be brought ; and the amount so recovered 
after deducting all costs and expenses, including the costs not 
recovered from the defendant, shall be divided amongst the before- 
mentioned parties, or any of them, in such shares as the Court by 
its judgment or decree shall direct.” 


In all cases of fatal accidents, two aie have to be Kept 
separate, namely, first, only a certain limited class of- person have 
right to bring the suit. These are the executor, or administrator, or 
representative of the deceased. Representative, in several decisions, 
has been explained as meaning not the legal -representative but the 
wife, husband, parent or children, In the present case, the suit has 
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been instituted by the wife and the children. It was pointed out in 
Pym v. Great Northern Railway Company (1), under the English 
Fatal Accidents Act, that the right of action is not given merely to 
the relatives asa class but to the individuals comprised in that 
class. oe 


This decision was followed, as far back as 1905, in Johasoz v. 
The Madras Railoay Company (2), and that decision of the Madras 


“High Court has been accepted as correct by Page, J. sitting singly 


in the Original Side of this High Court in Nawi Bala Sen v. Auck- 
land Jutis Company, Limited (3), and by Roy, J. also sitting singly in 
the Original Side of this High Court in esther Virginia Pon heiro v. 
Masitice Minney (4). In our opinion, the right of action belongs 
to any one of the person, namely. the executor, or the adminis- 
trator, or ihe representative, that is, the wife or husband or parent 
or child. Any one of them can bring the suit for the benefit of the 
others. There is, therefore, no defect in the present case, because 
the father had not joined as a plaintiff. 


The second requisite in a suit under the Fatal Accidents Act is 
that it must be brought for the benefit of the wife, husband, parent 
and children. They are the beneficiaries. Any one of the person 
entitled to sue can bring the suit, but the suit must be brought for 
the benefit of these four specified class of person. The true value 


_ Of the objection of Mr. Majumdar as it appears to us, is not that 


the suit was brought by any wrong person, or not by all the persons’ 
entitled to bring the suit, but that in the suit among the bene- 
ficiaries the father was not mentioned. The decisions cited by him, 
namely, Rivers Steam Navigation Company, Limited v. Sm. Khanta 
Kumari Barik (5), and Rivers Steam Navigation Company, Limited 
v. Hiralal Ds (6), both decisions of Mallik and Patterson, JJ. in 
the Civil Revisional Jurisdiction, of this’High Court, relate to this 
defect and not tothe right to sue in a case under the Fatal Accidents 
Act. In both these decisions, the learned Judges held that a pauper 
application should bs rejected if all the beneficiaries are not 
mentioned. In our opinion, a plaint in a suit under the Fatal 
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(1) (1863) B. & S. 996. 

(2) (1905) I. L. R. 28 Mad 479. 

(3) I. L. R. 53 Calo. 6oa. 

(4) (1934) L L. R. Gr Cake. 480 3 59 C. L. J. 291. 
(5) (1934) 50 G L J. 391; 38C. W. N. 551. 

(6) (1934) SOC. L. J. 394 ; 38 C. W. N. 553. 
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Accidents Act should not be carelessly drawn and should mən- 
tion all the persons for whose benefit the muit was filed. In the 
present case, on the merits there has been no disadvantage to 
the respondent company, because there is a right to bring only 
one suit under this Act and the company cannot be sued again 
by the father. The Act clearly states “that not more than one 
action or suit shall be brought for, and in respect of the same 
subject-matter of complaint.” The plaint in any such suit shall 
give full particulars of all the persons for whose benefit the suit 
has been brought and must further state the nature of the claim 
in respect of which damage is sought to be recovered. The 
learned Subordinate Judge has further found that although suffi- 
cient time had elapeed, the father had not come forward to claim 
any damages and the father is fairly well off and not dependent 
upon the son. In the pauper application, it would have been, 
in view of the above mentioned decisions of this High Court, a 
good ground for rejecting the same, but at the present stage there 
is no good reason for dismissing the claim of the plaintiffs on 
the ground that the father’s name was left out as one of the 
beneficiaries. 


As these are all the points urged at the hearing of the cross 
objection, it fails and is dismissed. 

We now come to the appeal which relates to the amount of 
damages. 

The plaintiffs claimed Rs. 20,000 as damages. The learned 
Subordinate Judge allowed Rs. 1,500. In the appeal, by appli- 
cation which was allowed, the claim was modified to Rs. 6,000 
only. 

The learned Subordinate Judge has found on the evidence 
that the deceased belonged to the trader class ; his father had 
a cloth shop, in which he was an assistant. As the shop belonged 
to his father, he was not in receipt of any pay, but was learning 
his business under his father whom he was helping. In return 
for this his father used to pay for the maintenance of his wife and 
children. Ho wasa young man of 28 in sound health and had 
a reasonable prospect of a fairly long life. His father was old 
and aged about 6o. In the ordinary course, he would have 
succeeded his father asa seller of cloth. These facts have not 
been challenged in the appeal and we accept them as correct. 

The learned Subordinate Judge unfortunately has proceeded 
to calculate damagea on wrong principles. He considered what 
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a shop assistant in the service of another, about the age of the 
deceased, would be likely to get as his wages and what will be 
his earnings in such service when he grows older. There is 
a good deal of difference between a person who spends his life in 
the service of another and a person who throughout his life wants 
to remain an independant trader and with that object he is acquiring 
experiences in the trade. 


The learned Subordinate Jadge has next proceeded to capita- 
lise what he considered would have been the average wage of 
such a man in service. He has considered that after all his per- 
sonal expenses were paid such a man could be assumed to have 
Rs ras a@ year to spend for‘his family. He has even asked him- 
self the question : 


“What sum of money bearing six per cent per annum interest 
and being reduced by Ra. 125 per ps will exhaust itself in course 
of 30 yeara ?” 

Obviously, what the learned Subordinate Judge was driving at 
was that the plaintiffs would be in the position of annuitants and 
would have no claim on the capital sum. Rs, 125 was a gross 
underestimate by the learned Subordinate Judge. But even if 
that amount had been correct, any table of annuities would have 
shown that Rs. 1,500 wag too inadequate. 


Tt is necessa y in the present case to lay down the principles 
on which calculations as to damages should ordinarily be made in 
case of this nature. The basic principle is that laid down by Lord 
Blackburn in Livingstone v. Tike Rawyards Coal Company (1). It 
was said by him: 


“Where any injury is to be compensated by damages, in 
settling the sum of money given for reparation or damages you 
should as nearly as possible get at that sum of money which 
would put the man who has been injured, or who has suffered, in 
the same position as he would have been if he had not sustained 
the wrong for which he is now getting the compensation or 
reparation.” 

We may just mention that the general rule has some qualifica- 
tions dependent upon malice, intentional or wilful wrong doing etc., 
In this case under Fatal Accidents me these qualifications have 
DO T Ana 


(1) (1880) 5A C. 29 H. L. (99). 


J 
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In the various decisions which have been passed under this 
Act, it has not been always kept clearly in view that damages are 
claimed under two heads, It is unfortunate that this distinction 
has been overlooked and some of the decisions are very much 
open to criticism. No good purpose will be served by examining 
them at length. The Act itself lays down both the heads, In 
section t of the Act, a right has been given to ask for damages 
proportionate to the loss resulting from such death to the parties 
claiming such damages. This is the first head of damages; that 
is, it is reparation for the loss caused to the beneficiaries mem 
tioned in the Act. There is a second head of claim which is men- 
tioned in section 2 of the Act : l 

“Provided that in any such action or suit, the Executor, Admi- 
nistrator or Repressntatiye of the deceased may insert a claim 
for, and recover any pecuniary loss to the Estate of the deceased 
occasioned by such wrongful act, neglect or default, which sum, 
when recovered, shall be deemed pirt of the assets of the Estate 
of the deceased.” 

Under the English Law; no such confusion can arise, as in 
Indian decisions, because damages under the first head are recover- 
able by the Fatal Accidents Act, whilst damages under the second 
head do not fall within that Act but are now recovered under Law 
Reform (Miscellaneous Provisions) Act, 1934. 

In the present case, there is no claim for damages under the 
second head. We, therefore, confine ourselves to the first head 
of loss to the beneficiaries themselves. There must be a 
pecuniary loss sustained by the persons claiming either actual or 
expected. Such pecuniary loss is evidenced by proof of a reaso- 
- nable expectation of pecuniary benefit. There must be a certain 
amount of guess work, in estimating such expectation as various 
factors have to be considered which cannot be expressed arithme- 
tically. Atthe same time sympathetic damages, or solatium for 
loss of companionship etc. are not relevant. The main criterion 
is the loss of reasonably expected pecuniary benefit. At the same 
time the probable earnings and futura prospscts of the deceased 
himself are taken into consideration, because the extent to which 
a person can benefit others depends largely on his earning cape- 
city. Inthe present case, we consider that at least benefit to 
the extent of Rs. 30 per month would be reasonably expected 
by the wife and the children of the deceased from him. 
We have considered the table of annuities supplied to us 
from the Hindu Family Annuity Funds Limited by the plaintifiy’ 
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— Advocate, We have also considered that in the.class to which 

1946. the deceased bslonged, sons after a certain agé begin to be able 
Sm, Jart Kumari tO maintain themselves. We have taken into consideration other 

Poddar circumstances relevant to the matter and we are of opinion that 
ee Chittagong the loss”jointly to the wife and the three children should be 
ajang estimated at Rs. 6,000. 


yh Generally and ordinarily, it is required under the Act that 
Chander. F. the share of each of the beneficiaries should be apportioned. The 
== circumstances are rather special in this case. The children are 


very young, the mother is their natural and legal guardian end 
she bas no adverse interest to them, If any amount is separately 
apportioned to the children, then there will have to be an order 
for security, which would not be desirable in the present case, as 
the widow is very poor. In view of the fact that the amount is 
small, and the circumstances mentioned we do not proceed to make 
any separate apportionment as a special case. 

The order for costs passed by the ‘learned Subordinate Judge 
should be modified in our opinion. In the court below, for the court- 
fees payable to the Government the plaintif; would pay Rs. 600. 
and the defendant company the balance. The plaintifs would get 
their costs in the court below on the basis of a claim for Rs. 6,000. 
Tho plaintiff appellants will get their full costs in this appeal— 
bearing fee ro gold mohurs, and in the crossobjection each party 
will bear its own costs 

The court-fees in the appeal would be payable to the Govern 
ment by the defendant company. a 


| Hitter, J. band | agree. a 
A. T., M. - = Appeal allowad : 
Crass-obfection dismissed. 
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Calcutta Hense Rent Contrel Order (194%), sections 9 (1), A4), 9A(t)—Lease 
and licence, difsrence between—Indian Easements Act (V of 1882) sec- 
tien 52-—-Licence—Arrangemeni by letter whereby “compensation™ per 
month was provided jor “temporary accommodation’ —Tenancy, tf 
created —Defaulier tenani—Poermission af Reni Controller, if necessary. 
lf the terms are equally consistent with a license and a lease, the inten- 

tion of the parties may be a useful and legitimate guide ia determining the 
relationship actually created, But if, in the conse of a written document the 
rights actually transferred axceed those of a license and make out a lease, 
it is qaite impossible to reduce a lense to a licenso by speculating as to what 
the lessor might really have intended, If he Intended less, his acts exceeded 
his intention and by the consequences of his acts he must abide. 


Where the owner transfers the rights of ownership in a way which ` 


extinguishes their enjoyment by him and vests the enjoyment exclusively in 
the transferea an interest in the land is granted; but whore the owner 
retains the rights of ownership bat only subjects them to restrictions to the 
extent that some of the rights are transferred to another, then what he grants 
is either a license or an easement, bat not an -interest in land. - 


On a proper interpretation of the agreement whereia the words tem 


porary acoOmmodation” and ‘‘compensation per month” are used avoiding tho 
words “tenancy” and ‘‘rent per month”, the status granted to the defendant 
was that of a tenant, 


It is undoubtedly one of the common errors as to seeps of the 


House Rent Control Order to suppose that a defaulter is not entitled to any 


benefit under the order at all What the sub-paragraph actually provides us 
that the defaulter will not be entitled to claim the benefit of “this para- 
graph”, that js to my, paragraph 9, The requirement as to the permission 
of the Rent Controller is contained not in paragraph 9 but in paragrap gå 
which Is independent of paragraph 9, Paragraph 9/4), by. itself, cannot, 
thersfore be a resson for exoladinga tenant from taking up a plea ea 
paragraph 9A., 

. The second part of papagraph 9A(i) can have application aie whore 
the court oan pass a decree, if at all, by relying, On clause (c) of the proviso 
to paragraph y, that aio ay, by holding that the immunity from ofectment 
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whioh the tenant has otherwise established under the House Rent Control 
Order, is, on the fasts of the case, overborne by the persona] needs of the 
landlord or some otber satisfactory consideration. It cannot apply where, 
the tenant being a defaulter, he is excluded from «he benefit of paragraph 9 
and therefore a decree can be passed under the general law, without the 
support of the special reason provided for in claase (c) of the proviso to that 
paragraph. l 


The defendant haying been found to be a defaulter, permission of the 
Rent controller was not necessary in the present case which was pending when 
paragraph 9A cama into operation. 


Appeal by the Defendant. 
Suit for ejectment. : 
- The material facts appear from the judgment. 


Messrs. A. C. Gupta, S. C. Lahiri and Biswanath Mukherji 
for the Appellant. 


Messrs. Hiralal Chakravarti and Shyamadas inaa da for 
the Respondent. 


Cc AY, 


The following jadgment was delivered : 


Chakravartti, J. :—This appeal is by the defendant who, 
on being sued for ejectment from the’ premises where he was 
living, pleaded the Calcutta House Rent Control Order in bar. 
The courts below have refused this plea on two grounds: (r) that 
he ig not a tenant at all but a mere licensee and (2) that assuming 
he is a tenant, he is a defaulter and therefore not entitled to the 
benefit of the Calcutta House Rent Control Order. A decree 
for ejectment has accordingly been aa and the defendant 
has appealed. 

In opening the appeal, Mr. Gupta at first stated that in view 
of the second finding which was a finding of fact, his client could 
not claim the protection of the House Rent Control Order and 
could not expect a reversal of the decree for ejectment. He 
would, therefore, confine himself to the first finding and if he 
succeeded in getting it reversed and establishing a tenancy, that 
might be useful to- bis client in pursuing his remedy under the 
Calcutta House Rent Control Order in some other form, in’ view 
of certain recent amendments. When, however, Mr. Gupte’s atten- 
tion was drawn to paragraph gA of the Order, he took a- further 
point to the effect that the decree in the present’ caso was bad, 
inasmuch as the permission of the Rent Controller had not been 
obtained. l 
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The material facts are the following: It appears that the 
defendant’s house at 2, Ashutosh Mukherji Road was requisitioned 
under the Defence of India Act and the requisitioning officer 
suggested that he might be provided with accommodation in the 
ground floor of the plaintiffs house at 84B, Shambhunath Pandit 
Street, which was close by. The plaintiff agreed or was made to 
agree and an arrangement was concluded between the parties 
under which the defendant was to be accommodated in the plain 
tifs house for a specified period of roughly six months. It must 
be added that the plaintiff himself is not the owner of the house, 
but only a tenant. 

The terms of the arrangement are to be found in a letter, dated 
the rrth Jaly, 1943, which the defendant addressed to the plain- 
tiff and which the latter confirmed. Inthe course of his- defence, 
the defendant alleged that this letter had been obtained from him 
by coercion and he even raised an issue on the point. Both the 
Courts below have disbelieved this allegation which was as 
unworthy as it was untrue. The relationship between the parties 
has therefore to be ascertained from the letter to which I have 
referred. : 

In that letter the defendant first recites the circumstances in 
which he was going to occupy 2 portion of the plaintiffs house 
and states that the agreement was that he would be given ‘tems 
porary accommodation” from the 14th July, 1943, upto the 31st 
December, of the same year, The arsa of occupation would be 
the entire ground floor, minus the garage, with the proviso that 
he would occupy the kitchen and the dining room a week later, 
that is to Bay, on the 21st July, 1943. 

Proceeding next to recite the terms of his occupation, the 
defendant states that he would pay a sum of Rs, 7o per month, 
inclasive of all taxes, as “compensation for his occupation” and 
for each month he would pay on or before the 7th day of the 
next month. He would pay all electric charges for the ground 
floor for which there was a separate meter and “would also pay 
one-third of the electric charges for the service pump. He puts 
it on record that he had paid the amount of a month’s compensa- 
tion by way of a deposit. 

Next he proceeds to set out terms of his actual use of the 
pene eke require to be set out in full : 

"4. The control of the main entrance to the premises and of 
the collapsible gate to the stair case leading to the under stories 
of the building will remain entirely with you and you will be 
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entitled to unrestricted passage from the main entrance to the said 
stair case throughout 24 hours of the day and night. I shall not 
be entitled to lock at any time any of these gates”, 

"6, The house service pump.and its switches at the ground 


~ floor shall be at your disposal at all times and you shall be entitled 


to passage to the pump and reservoir.” 
“7, All your servants shall at all times be entitled to the 


` use of the servants’ bath room at the ground floor along with my 


servants etc”. : 

Lastly, the letter recites that the defendant would vacate the 
premises before the 31st December, 1943, but would be entitled 
to vacate earlier, The plaintiff, however, would not be entitled 
to require him to vacate before the 31st December, . 1943, if he 


“himself remained in occupation. But if he himself vacated before 


that date and was unable to give vacant possession to his 
landlord by reason of the defendant’s staying on, the latter 
would be bound to indemnify the plaintiff for all losses and damages 
suffered. 


- The courts below have held that the careful avoidance of the 
words “tenancy” and “rent” and the use instead of the words 
“temporary accommodation” and “compensation” made it clear 
that no tenancy was intended to be created. Support is sought 
to be drawn for this view from the circumstance that the Calcutta 
House Rent Control Order had already come into opearation and 
the unpleasant possibilities for landlords under certain of its 
provisions had already become patent. It was therefore thought 
to be-a reasonable inference that the plaintiff consented to admit 
the defendant to the occupation of his house only on condition 
that no status of tenancy was created and that the parties choose 
their language deliberately in order to represent their true inten- 
tion of excluding the relationship of landlord and tenant. 

Now, the border-line between a licence and a lease is often 
exceedingly thin and I shall certainly not stretch the terms of the 
agreement in the slightest degree for the purpose of finding a 
tenancy ; but, in my view, the consideration relied upon by the 
courts below. cannot avail against the terms of the engagement 
and the rights thereby conferred on the defendant. I would not 
say that the intention of the parties is immaterial in all circums 
tances. Often, it may be solely a question of intention when the 
status has to be gathered merely from some ambiguous dealings : 
and if the terms are equally consistent with a licence and a 
lease, the intention of the parties may be a ureful anda legitiamte 
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guide in determining the relationship actually created. But if, 
in the case of a written document the rights actually transferred 
exceed those of a licence and make out a lease, it is quite impossr 
ble to reduce a lease toa licence by speculating as to what the 
lessor might really have intended. If he intended less, his acts 
exceeded his intention and by the consequences of his acts he 
must abide. 

Coming now to the terms which I have to consider in the 
present case, I do not propose to attempt a definition of licence 
in abstract terms and apply that definition. As has so often been 
said, each case must be decided on its own facts and regard 
must be had to the substance of the agreement. A test, as good 
aa any that can be found, is laid down in Halsbury’s Laws of 
England in the following terms: “If the effect of the instru- 
ment is to give the holder the exclusive right of occupation of the 
land, though subject to certain reservations, or to a restriction 
of the purposes for which it may be used, it is a lease; if the 
contract is merely for the use of the property in a certain way 
and on certain terms, while it remains in the possession and con 
trol of the owner, it isa licence.” Halsbury’s Laws of England, 
Hailshem Edition, Vol. 20, p.g. To this I would add the defi- 
nition of licance as given in section sa of the Indian Easements 
Act which ‘however, so far as I am aware, does not apply to 
Bengal. The definition is in the following terms: ‘Where one 
person grants to another, or to a definite number of other persons, 
a right to do, or continue to do, in or upon the immovable pro- 
perty of the grantor, something which would, in the absence of 
“such right, be unlawful, and such right does not amount to an 
easement or an interest in the property, the right is called a 
licence.” As to what “interest in land” means, it bas been er- 
plained in numerous cases that where the owner transfers the 
rights of ownership in a way which extinguishes their enjoyment 
by him and vests the enjoyment exclusively in the transferee, an 
interest in the land is granted ; but where the owner retains the 
rights of ownership but only subjects them to restrictions to the 
extent that some of the rights are transferred to another, then 
what he grants is either a licence or an easement, but not an 
interest in land. 

Here, the defendant paysa monthly sum to the plaintiff for 
his occupation of the premises, but that circumstance is not con- 
clusive, because a licence may be for consideration. He was to 
vacate by the 31st Deeember, 1943, but that, again is not 
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conclusive, fora licence may be for a term. He accepted the 
liability for taxes, but that too is not decisive, although it suggests 
a tenancy. But what, in my view, is decisive is the fact that he per- 
mits the claintiff the use of a portion of the ground floor which can 
Only be on the basis that the exclusive right of occupation of the 
ground floor bas in the first instance vested in him and out of that 
right he is carving out a portion and making a re-grant thereof to 
the plaintiff. Obviously, in making the grant the plaintiff was not 
merely granting an use, reserving to himself the rights of owner- 
ship and control; for, had that been the case, he would be 
entitled to use the ground floor, so far as it was not used by the 
defendant, in his own right and would not require a permission. 
Mr. Chakravarti, who appeared for the plaintiff contended that 
the terms contained in caluses 4,6 and 7 of the agreement were 
inserted merely by way of abundant caution and that what is said 
in them is only another way of saying that the defendant’s use 
of the servants’ bath rocm and privy would’ not be exclusive, but 
would be joint with the servants of the plaintiff and that his use 
of the ground floor would not be such as fo exclude the plaintiffs 
use of the gate and the staircases or his access to the pump. In 
my Opinion, the words actually used do not bear this inter- 
pretation. It is clear to my mind that clauses 4,6 and 7 can be 
explained only on the basis that an exclusive right of occupation 
of the ground floor bad vested in the defendant. Neither am I 
impressed by the argument accepted by the courts below that the 
use of the words “temporary accommodation” and “compensa- 
tion” were conclusive. If that were so, the House Rent Control 
Order would be at the mercy of words and anybody could avoid it 
by simply avoiding the words “tenancy” and “rent”. 

In my view, on a proper interpretation of the agreement 
the status granted in favour of the defendant was that of a 
tenant. 

I do not consider it necessary to discuse in detail the cases 
cited at the Bar. Mr. Gupta referred to the Full Bench deci 
sion in the case of the Secretary of State for India v. Karuna 
Kanta Chowdkury (1) and the case of the Sesvefary of State for 
India v. Bhupal Chandra Roy Chowdhury (a). They explain the 
true nature of a licence with the assistance of other case law. 
Mr. Chakravarti referred to the case of the Ading Secretary, Board 
of Revenue v. The Agent, South Indian Rathoay (3). Of this case 


(1) (1907) L Le R. 33 Cale Ba; oe L. J. 342. 
(a) (1999) I, L. R. 37 Cab. 6 
(3) (1924) E L. R.48 Mad. 
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it is enough to say that the reason why the grant was foúnd to be 
a licence is manifest from the very first term of the agreement which 
shows that the grantee was only given the use of the land for a 
particular purpose. 

The question next to be “considered is whether, even if thd 
defendant be a tenant, any defence under the House Rent. Com 
trol Order is open to him in view of the fact that ho is a defaulter, 
Mr. Gupta did not challenge the finding that a default had been 
committed, but he contended that the consequence of the default 
was not to debar the defendant altogether from taking any plea 
under the House Rent Control Order. While be was not entitled 
to plead paragraph 9 and contend that the plaintif was not entitled 
to ejectment at all, he was nevertheless entitled to contend under 
paragraph gA that no decrees could be made in the plaintifs 
favour unless he obtained the permission of the Rent Controller 
to prosecute the suit. The contention is based on the fact “that 
in paragraph 3 of the plaint the plaintiff stated that he required the 
house for his own purposes. 

Since I am not accepting this contention, it is only fair to stats 
that Mr. Gupta did not intend to urge it originally but merely took 
it up at a suggestion from me, although he ultimately argued -that 
the point was a good point. 

On further consideration, it seems to me that this contention 
would not be correct in the facts of the present case. It is 
undoubtedly one of the common errors as to Paragraph o{4) of 
the.House Rent Control Order to suppose that a defaulter is 
not entitled to any benefit under the Order at all. What the sub- 
paragraph actually provides is that the defaulter will not be 
entitled to claim the benefit of “this paragraph”, that is to say, 
paragraph 9. ._The-requirement as to the permission of the Rent 
Controller is contained, not in paragraph 9, -but in- paragraph 9A 
which is independent of paragraph g. Paragraph 9 (4), by iteell, 
cannot therefore be a reason for excluding a tenant . from taking up 
up a plea under paragraph .gA, 

But on the actual terms of Panampi ot). there is, it 
‘appears to ms, a difference in position betwesn suits ijostituted 


after the enactment of the paragraph and suits which were 


pending when the paragraph came into force, ‘The paragraph 
reads thus : 

“gA, (1). No suit or proceeding by a landlord ‘against a tenant 
in possession of a house for eviction of such tenant therefrom 
in which any of the grounds specified in caluse (c) of the proviso 
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to sub-paragraph (1) of paragraph 9 has been taken ns a ground 
for Such eviction shall be entertained by any Court or, where any 
such suit or proceeding by a landlord is pending in any Court 
on the twenty-second day of May, 1944, no decree or order for 
the recovery of possession of the house in respect of which such 
suit or proceeding is pending shall be made by such Court on any 
of the grounds specified in the said clause (c) unless the landlord 
has been permitted by the Controller by an order in writing under 
sub-paragraph (3) to institute such suit or proceeding or to 
prosecute the suit or proceeding so pending, as the case may be, 
and has produced before such Court proof that such permission 
had been granted”, | 

This paragraph came into operation on the send of May, 
1944. The suit in the present case was brought on the as5th 
February, 1944, and the decree was passed on the 16th July, 
1945. We are therefore concerned only with the second part of 
paragraph 9 (A) (7) which relates not to suits instituted after the 
promulgation of paragraph, but to the making of a decree or order 
in suits which were pending at the date- when the paragraph came 
into force. : 

It has been seen from paragraph gA (1), which I have just ` 
read, that it is concerned solely with those suits in which the 
grounds for eviction are those specified in proviso (c) to clause (1) 
of paragraph 9. The grounds specified in the clause are that 


‘the house is dona fide required by the landlord for his own use 


or the use of any person for whose benefit the house is held or 
that the landlord: can show some cause which may be deemed 
satisfactory by the Court. In view of the statement contained in 
the plaint, we are concerned here only with the first part of the 
proviso (c), namely, where the house is dena fde required by the 
landlord for his own use. 


As I have had occasion to explain in another case arising out 
of the Bengal House Rent Control Order, the so-called grounds 
mentioned in the proviso to clause (1) of paragraph g are not 
grounds for eviction in the true sense of the term, but merely the 
reasons for which a court may pass a decree for ejectment in 
spite of the House Rent Control Order. The acheme of paragraph 
9 appears to me to be this: The landlord has in the frst ina- 
tance to make out a ground for ejəctmsat under the general law. 
When he had reached that stage, then, if the tenant has mean- 
while pleaded the House Rent Control Order, a decree for ejsat- 
ment shall not, in the absence of anything else, be. passed, so 


we 
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long as the tenant pays the allowable rent. Then comes an exéeption 
to this exception and it is to the effect that in spite of the House 
Rent Control Order and in spite of the tenant not being a 
defaulter, a decree shall be passed, ifone or other of the reasons 
set out in the three provisos to clause (1) is found to exist. The 
so-called grounds ot reasons mentioned in the provisos to clause 
(1) of paragraph g are therefore merely exceptions to the defence 
which the tenant may set up under the House Rent Control 
Order. It is clear that no recourse to the exceptions is necessary 
when no defence under paragraph o{1) of the Order is available 
to the tenant. An occasion for passing a decree on one or other 
of the grounds enumerated in the provisos and arise only when 
the tenant is entitled to take a plea under paragraph o{1) of the- 
House Rent Control Order and has taken it and the Order requires 
to be overcome by the application, if possible, of the special come 
siderations set out in the provisos. h 

Proceeding next to paragraph gAl( 1), the meaning of the first 
part is reasonably clear. If, after the promulgation of this 
paragraph, a suit for ejeciment.of the tenant is brought and the 
plaint contains a statement that the landlord require the house 
for his own use, the suit shall not be entertained, unless proof 
of permission of the Rent Controller is produced. The language 
in this part of the paragraph is “in which any- of the grounds 
specified in clause (c) of the proviso to sub-paragraph (r) of 
paragraph 9 has been taken asa ground for such eviction.” The 
only requisite, therefore, is the taking of a ground by the plain 
tif, without more. The language in the second part of the 
paragraph, however, is noticeably different. There, all that is said 
is that “no decree or order for the recovery of posseasion........ se 
“sereseeesStall be made by such Court on any of the grounds speci- 
fied in clause (c) unless the landlord has been permitted by the 
Controller etc”. The prohibition bere is addressed to the making 
of the order or the decree and the decree or order which the 
Court is forbidden to pass without the permission of the Con- 
troller is a decree or order on one of the grounds specified in 
clause (c) of the proviso to paragraph 9. But, if the tenant is 
a defaulter, then a plea under paragraph 9 .is not open to him 
at all by reason of the opening words of clause (1) of that para- 
graph and also by reason of the more definite prohibition con- 
tained in clause 4. In such a case, there can be no occasion 
for having recourse to clause (c) of the proviso and there will bs no 
decree on the ground mentioned there. As explained already, 


~ 
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‘where the tenant is a defaulter, paragraph 9{1) of the House Rent 
Gontrol Order is not at allin the Court’s way and the Court 
‘does not require to rely upon any of the special reasons OF 
grounds, given in the proviso to paragraph 9/1), in order to be 
able to pass a decree for ejectment, It will simply pass a decree 
‘undér the general law. Ifit does so, it will not even where the 
‘landlord requires the house for his own use, pass a decree- “on 


any of the grounds specified in clause (c) of the proviso to para- 


graph 9(1)” and it will not be passing a decree of the kind which 
paragraph gA(r) forbids it to pass without proof of the Rent 
‘Controllers permission, In other words, the paragrapb will not 
be attracted at all. 

To put the matter briefly, the second part of paragraph gA(1) 
can have application only where the Court can pess a decree, 
if-at all, by relying on clause (c) of the proviso to paragraph 9, 
that is to say, by holding that the immunity from ejectment which 
the tenant has otherwise established under the House Rent Com 
trol Order, is, on the facts of the case, overborne by the personal 
needs of the landlord or some other satisfactory con:ideration. 
It cannot apply where, the tenant being a defaulter, he is excluded 
form the benefit of paragraph 9 and therefore a decree can 
be passed under the general law, without the support of the 
special reason provided for in clause (c) of the proviso to that 
paragraph. l 

Mr, Gupta contended that although as a matter-of language 
‘the result might be what I have indicated, aw a matter of reason 
the first and second parts of paragraph gA(1) should be cons 
‘trued as bearing the same meaning. He contended that the 
intention of paragraph gA(i) obviously was that so far as suits 
brought after its promulgation was concerned, they could not 
be entertained at all without the permission of the Rent Con 
troller. It could not at the same time have meant that if there 
‘was a suit pending at the time the paragraph came into operation, 
then in such suit the court: might go on .with the evidence and 
it would have to call for- permission from the Rent Controller 
-only after it had decided,‘if it so ddcided at all, that-the House 
Rent Control Order- was otherwise available to the tenant and, 
in order to exclude it, the landlord would reqaire to rely -upon 
‘the reasons given in clause (c}-of the proviso to clause g(1). The 
‘court, as it were, would have to make mentally a compartmental 
‘decision in advance. Mr. Gupta contended that the same pro 
Vision could nat be interpreted as contemplating such different 
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consequences in the case of sults yet to be instituted and pending 
suits. It would be more reasonable to hold that in both cases, 
before the Court could deal with the suit or deal with it further, 
permission of the Rent Controller would have to be obtained. 

Giving my best consideration to this matter, I am not pre 
pared to accept the contention of Mr, Gupta. The paragraph’ 
concerned is elaborately and carefully expressed and it is clear 
to my mind that the draftsman did intend to make a distinction 
between future suits and suits then pending. The substance of 
the matter is that before the court could make a decree on any 
of the grounds specified in clause (c) of the proviso to Paragraph 
9(1) it would have to see that the plaintiff had satisfied the Rent 
Controller that the reasons mentioned in the proviso existed. 
In the case of plaint filed after the promulgation of the para- 
graph concerned, it requires this preliminary step to be taken 
before the court takes up the hearing of the suit. In the other: 
case, the suit having already proceeded to a certain extent, the 
paragraph does not require the plaintiff to go unnecessarily to 
the Rent Controller till it is found or till it appears that he would 
require the permission in order to obtain a decree. This may 
have been the reason for making a distinction or may not have 
been ; but I am concerned only with the language in which the 
paragraph is expressed. The language, in my view, is unambi- 
guous and doés not admit of the interpretation which Mr. Gupta 
suggested, although on his interpretation the two parts of the para- 
graph might perhaps be more consistent in their requirements. 

For the reasons above indicated I am of opinion that the 


defendant having been found to be defaulter, permission of the 


Rent Controller was not necessary in the present case which was 
pending when paragraph gAlr) came into operation. 

I may add that even if I held that permission of the Rent 
Controller was necessary, I am doubtful whether the consequence 
would ba to reverse the decree of the lower appellate court to 
the extent of dismissing the plaintiffs suit. Paragraph gA(r) 
does not say that in the absence of permission from the Rent 
Controller, the suit shall be dismissed. It only says that no 
decree or order shall be made. One way of giving a meaning 
to these words is to take them as implying that after the hearing 
of the suit is concluded, the making of the decree shall be 
postponed till such time that the plaintiff is- able to bring permis- 
sion from the Rent Controller, It may be that such time’ will 
be indefinite. While at the Bar, I ventured to put forward such 


gig 
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an implication of an indefinite pendency with respect to paras. 
graph ọ(1) of the Order in the case of Babulali Chowkani vY. 
Hari Prosad Rey (1) before Justice Henderson and the inter 
pretation was at least not rejected. But however that may be, 
since in the present case both the courts below found that the 
defendant wes a licensee and Ihave found that he is a tenant, 
I would have givenan opportunity to the plaintiff to obtain the 
permis>ion of the Rent Controller now. In view of the finding on 
the second point, however, it is not necessary to pursue this matter 
farther. 

The remi is that his yppeal fails and is dismissed with 
costs, 

No order is necessary in the connected Rule. 

Leave to appeal under clause 15 of the Letters Patent, asked 
for by the Plaintiff, is refused. 


s G Appeal dismissed with costs. 
(1) (1943) 48 C. W. N. 48. 


Bofors Mr. Justico R. C. Mitter and Mr, Justice 
A, S M. Akram, 


RAJBARI BANK LTD. AND OTHERS 
De 


RANI HARSHAMUKHI PINGUA AND OTHERS.* 


Transfer—Transfer of Property Ab CVG by; allan apes ah 
property by jfudgement-debter fer consideration—Test—Reference to 
seme creditor—Burden ef preef—Intent to defeat or delay—Good 
alih. 

In order io succeed under section 53 of the Transfer of Property Act it 
must be established that the vendor or the transferor acted in the matter with 
the intent to delay or defeat his creditors generally, that is tomy, all his 
creditors. If the transferor intends tO prefer some creditors of his, that is 
to say, to pay out of the oconalderation money some of his creditors in ` 
preference lo others and oyen with the firm intent of not paying at all those 
others, the case would not come within section 53. 


* Appeal from Original Decree No, 6 of 1944 against the decree of M.N. 
Gan, Esq., Subordinate Judge, 1st Court,, Faridpur, dated the 27th day of 
Angust, 1943 In Title Suit No 10 Of 1940. 
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The onus to prove the fraudulent intent, that is to my, the intent on the 
pert of the transferor to defeat or delay his creditors generally, is on the per- 
sons who challenge the tranmotion under section 53. If they establish thet that 
intent was present in the transferor, then the transferee will have to show, in a 
caso when the transfer was for a consideration, that be had acted in good faith, 


The mere fact of the general knowledge that the transferor was in 
financial embarrassment would not, by itself, establish want of good faith on 


the part of the transferes. Assuming that there was fraudulent intent on the’ 


part of the transferor, it cannot be said that the transferee was taking the 


conveyance mala fide, unless it ts established that she knew of that fraudulent - 


Intent Or was a party to the conspiracy for cheating the creditors. If she took 


the conveyance in the belief that the prices would be paid to the pressing 


creditors, there could be no mala fides on her part, 
Appeal by the Defendants. 
Suit under order a1 rule 63 of the Code of Civil Procedure. 
The material facts will’ appear from the judgment. 


Messrs. Panchanan Ghost, Bansorilal Sarkar, Prahash Chandra 
Pakhrashi, Himaja Sankar Majumdar and Bijoy Kumar Bhose for 
the Appellants. 


Messrs. Atul Chandra Gupta, Chandra Sekhar Sen and Suski 
Chandra Dutt for the Respondents. 


"n 


i C. A V 

The judgment of the Court was delivered by 
Mitter, J.:—Kumar Arun Chandra Sinha was the proprietor 
of eight annas share of the Paikpara Raj Estate known as the 
Bhulua Estate. His properties consisted of revenue paying estates 
in the districts of Noakhali, Bakergunge, Faridpore and other 
districts. He mortgaged all his properties in favour of Raja Janaki- 
nath Royand his co-sharers. Raja Janakinath Roy and his co- 


sharers instituted a sult onthe said mortgage in the Original Side. 


of this Court in the year 1934 and recovered a preliminary decree 
for Rs, 25,00,000 and odd. By the decree Mr. Meyer was appointed 
a receiver witha direction to pay a sum of Re. 750 month by 
month to Kumar Arun Chandra Sinha and to apply the belance in 
deduction of the mortgage dues. In pursuance of this decree Mr. 
Meyer as receiver took possession of the Bhulua Estate and at the 
material point of time, namely, September, 1938, Rs. 19,00,000 and 
odd was due to the mortgagees. 

Kumar Aron Chandra Sinha had other debts. He banawed a 
sum of Rs. 45,000 ona promissory note from the Rejbari Bank 
Ltd. and another substantial sam on another promissory note from 
the Faridpore Bank Ltd. The Rajbari Bank Ltd. and the Farid- 
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pore Bank Ltd. are, respectively, defendants Nos. 1 and a in the 
suit in which this appeal arises, In the year 1929 the former 
brought a suit in the Original Side of this Court on the said 
promissory mte and recovered a decree for Rs. 53,000 and odd 
against the Kumar, The Faridpore Bank Ltd. also sued the Kumar 
and got a decree in the same year in the Original Side of this Court 
for a sum of Rs. 54,coo. In 1938, the Rajbari Bank Ltd. got its 
decree transferred to Faridpore. After the decree had been trans 
ferred it started execution in the Court of the Subordinate Judge, 
Faridpore, in August, 1938. That execution case was numbered 
118 of 1938. Nothing came out of this execution case. It was 
dismissed for default on the 17th of December, 1938. On the soth 
of December, 1938, the Rajbari Bank Ltd. started execution again. 
This execution case was numbered 136 of 1938 andin the course 
of that execution Touzi No. 3756 of the Faridpore Collectorate 
which was one of the properties which had belonged to the Kumar 
was attached on the 16th and 31st of March, 1939. On the 30th of 
August, 1939, Rani Harshamukhi Sinba, the plaintiff in the suit and 
the respondent in the appeal before us, preferred a-claim- to the 
property attached, but that claim was summarily rejected on the 
next day on the ground that it had been filed too late. The property 
attached was sold on the roth of April, 1940, and was purchased 
for the sum of Rs, 1000 by oe Bank Ltd ere Farid- 
pore Bank Ltd. 

‘In execution case No. 136 of 1938 the last alan Bank had 
applied for rateable distribution under section 73 of the Civil 
Procedure Code. Rani Harshamukhi filed this suit in which the 
appeal- arises on the 4th of July, 1940, under the provisions of 
Order XX', Rule 63 of the Code of Civil Procedure. Her case is 
that she is the owner of the said touzi as the Kumar had by a 
registered deed of conveyance dated the soth of September, 1938, 
conveyed the said property along with other properties of ‘the 
Kumar for a consideration of Rs. 50,000., From the dates that we 
have given above, this conveyance was executed some time before 


- the property in question was attached by the Rajbari Bank Ltd. 


The defendants to the suit are the Rajbari Bank Ltd., the Faridpore 
Bank Ltd. Kumar Arun Chandra Sinha and Mr. Meyer, the 
recelver appointed in the mortgage suit of 1934. Neither the 
receiver nor the Kumar entered appearance. The Rajbari Bank 
Ltd. and the Faridpore Bank Ltd. filed two separate written 
statements. They contended that the conveyance by the Kumar 
in fayour of Rani Hargbamukhi wag a fictitious transaction, that is 


Crem. 
1946. 
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1938, the Rani was staying at Ranchi with her grandsons, but 
her manager, namely, the manager of her grandsons’ estate namely 


Rafbari Bank'Lid,  Ananga Mohan Mukherjee was staying at her Paikpara house 


‘which is in the suburb of Calcutta. The Kumar was also staying 
at No. 4, Rustomji Parsi Road, Cossipore, another place very 
near to Calcutta and very near to Paikpara. On the sand of 
‘August, 1938, the Kumar wrote a private letter to the Raniz In 
‘that letter he stated that he required Rs 50,000 very urgently 
and requested her to lend that sum to him with a promise that 
he would repay - with as’ little delay as possible ; that if she were 
agreeable to the proposal, she may direct her manager Ananga 
to. pay the same to him and to tell Bimal and his brothers about 
it, whom the Kumar himself did not like to approach. The answer _ 
of the Rani to the Kumar is not on record but what that answer 
was can be gathered from the further correspondence. The answer 


, Was that the Rani was not willing to advance the money and the 


Kumar was mildly rebuked by her, she pointing out to the Kumar 
‘that there were many moneylenders to whom the Kumar could 
goif he was ia need. This fact appears from the Kumars letter 
to the Rani dated the 28th of August, 1938, On receipt of ‘the 
reply from the Rani the Kumar wrote this letter. In it he stated 
that it was not his practice to approach his relations for financial 
help if he could manage to get money otherwise, but that he 
had to approach Rani because he was otherwise helpless: Hoe 


farther stated that if the Rani was not agreeable to advance: the 


said sum of Rs. 50,000 by way of loan he was willing to sell the 
malikana interest in all his xemindary properties in Noakhali, 
Faridpore etc either to the Rani or to the estate of which the 
Rani was the executrix. He made a frantic appeal for touching 
the Rani’s feelings by saying that the Rani had money and 
could easily, if she so minded, save him from the dishonours that 
was in store for him if he failed to pay his pressing creditors. ‘It 


appears from the further correspondence that the Rani agreed 
-to purchase the property at Rs, 50,000 ‘out of her own sévidkan 


money aod instructed Ananga to take the necessary steps for 


.the completion of the conveyance. Shs intended to come back 
to Calcutta after the Durga Pujas were over and was under the 


impression that it would do if she paid the money to the Kumar 
and took the conveyance after coming back to Paikpara from 
Ranchi, but the Kumar represented to her that he required the 
_ money most urgently. On that she gava instructions to Ananga to 
“take the money ont of the estate of her gransdons, Bimal and his 
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brothers, pay the money to the Kumar on the completion of the 
conveyance with a promise that as soon as she would come back to 
Paikpara she, would repay the said Rs. 50,000 to the estate. This 
is the history of the case, 

Ananga got in touch with the Kumar and instructed Messrs, 
H, N.-Dutt & Co., Solicitors, who were the solicitors of the Rani, 
to investigate the title. Mr. Dutt caused searches to be made, 
drafted the conveyance and the conveyance was actually executed 
and registered in his office on the aoth of September, 1939. The 
Memorandum of consideration is as follows: 50 Government 
Currency Notes Nos. A/O-103429-103478 for Rs. 1005 each. The 
documentary evidence on the record is as follows: The estate 
of Bimal Chandra Sinha and his brothers had an overdraft account 
(Account No. a) in the Imperial Bank of India at Calcutta. 
Anangea, the manager, had authority to draw on that account. 
On the soth of September, 1938, the date of the conveyance, 
Ananga drew a cheque on self for Rs, 50,000 and presented the 
same for-payment. These identical Government Currency Notes 
which are mentioned in the momorandum .of consideration to the 
conveyance were the notes which were paid to Ananga for that 
cheque. By a chalan, Exhibit. 7, which gave the necessary 
details, Ananga caused this amount to be entered into the rvdars 
of the estate of Kumar Bimal Chandra Sinha and others. The 
rohar entries have been printed showing the credit of this sum 
of Rs. 50,000 brought into the said estate from the Imperial 
Bank. On the same date there is a debit entry in the rvdars of 
that estate that the said amount was paid over to ‘Rani Harsha- 
mukhi as an advance. The relevant kar entries have been 
marked Exs. 6-A and 6-B. The conveyance was executed and 
the said Currency Notes were handed over to the Kumar and 
he gave a formal receipt for the same. The payment was made 
in the Solicitors office where the conveyance was executed in 
the presence of the attesting witnesses and in the presence of 
another Solicitor, Mr. Jyotish Bose, who was not an attesting 
witness but who was a Solicitor-assistant in the Firm of Messrs. 
H. N. Dutt & Co, The Rani came back from Ranchi to Paik- 
paraon the 7th October, 1938, which was the Troyodoshi day, 
that is to say the first auspicious day after the Durgapuja for 
undertaking a journey. On the same day she forwarded the sum 
of Rs, 50,000 from her own personal funds to the Manager of the 
estate of Kumar Bimal Chandra Sinha and others. The letter 


runs as follows : 
\ 
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“To 
Respected Srijukta Babu Ananga Kumar Mukherjee, Manager. 
Sir, 


With reference to my D. O, letter dated rst June, 1945/18th 
September, 1938, I send to-day rupees fiftythousand as per 
details given below through the officer of the household depart- 
ment, Babu Apurba Krishna Chatterji. Please enter the same in 
the jamakharach (account) and acknowledge receipt. 

Sd/- Sri Harashamukhi,” 

The details of the notes were as follows: Four Government 
Currency Notes, each of Rs. 10000 and small notes of Rs. roo 
and Rs. ro for Rs.:0,000. The D. O. letter of the 18th of 
September, 1998, which is referred to in this letter was the letter 
which she had written from Ranchi to Ananga asking him to pay 
the consideration money out of the estate of Kumar Bimal 
Chandra Sinha and his brothers with a promise that she would 
repay the money from herown sfridkams money as soon as sho . 
would be back to Paikpara, The letter shows that the money 
was given from her own personal money, because it was passed on 
to the manager Ananga through the officer who was in charge of 
the household department. After receipt of this money a 
challan was prepared on the same day and through that challan 
this money was put into the estate of Kumar Bimal Chandra Sinha 
and his brothers and consequential entries were made in the 
rohars of that estate. Rani Harshamukbhi has deposed that she 
paid the Ra. 50,000 on her arrival to Paikpara on the 7th October, 
1938, in repayment of the money which was drawn from the 
estate of Kumar Bimal Chandra Sinha and his brothers on her 
behalf for payment of the consideration money to Kumar Arun 
Chandra Sinba. Ananga, the manager, who is an attesting wit- 
ners to the kobala has deposed as also Mr. Jyotish Chandra Bose, 
the solicitor assistant of the firm of Messrs. H. N. Dutt & Co., 
and they have stated that the money was actually handed over 
to the Kumar at the time of the registration of the conveyance, 
There is no reason why we should disbelieve the evidence of 
such a respectable lady as Rani Harshamukhi is, nor is there 
any reason for disbelieving the two witnesses Mr. Jyotish Chan- 
dra Bose and Ananga Kumar Mukherjee and especially as the 
overwhelming documentary evidence which we have recited above 
fully supports their oral testimony. We accordingly hold that 
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the conveyance of the aoth of September, 1938, by Kumar Arun 
Kumar Sinha to Rani Harsbamukhi represented a real transaction 
and the price of Rs. 50,cco was actually paid to Kumar Arun 
Chandra Sinha, 


The only other question that remains for consideration is 
whether the sale to the Rani can be avoided under the provisions 
of section 53 of the Transfer of Property Act. 


In order to succeed under section 53, two things will have to be 
established : (1) that the vendor or the transferor acted in the matter 
with the intent to delay or defeat his creditors. The intent must be 
an intent to defeat or delay his creditors generally, that is to say, all 
his creditors. Ifthe transferor intends to prefer some creditors of 
his, that is to say, to pay out of the consideration money some of his 
credilors in preference to others and even with the firm intent of 
not paying at all those others, the case would not come within the 
section, section 53, of the Transfer of Property Act. That position 
is well settled in law and we need not burden our judgment by 
referring to the cases which have taken that view. . The onus 
to prove the fraudulent intent, that is to say, the intent on the 
part of the transferor to defeat or delay his creditors generally, 
is on the persons who challenge the transaction under section 53 
of the Transfer of Property Act, If they establish that that 
intent was present in the transferor, then the transferee will have 
to show, in a case where the transfer was for consideration, that 
he had acted in good faith. In the light of the observations 
which we have made above, it is now necessary to examine the 
facts of the case. We may at once say that the evidence on the 
record is insufficient and no inference can be made that in 
gelling those properties to the Rani the Kumar had the fraudulent 
intent of defeating or delaying his creditors generally. 


The facts on which reliance has been placed by the learned 
Advocate appearing on behalf of the appellants for the purpose 
of establishing fraudulent intent on the part of the Kumar are 
these: (1) that the Kumar was heavily indebted ; (2) that he 
sold all the properties which he had to his relation, the Rani; 
(3) that he sold them in a great hurry and (4) that he sold them 
at a price which was far less than the real value of the maksana 
which he had in the properties. 


We have already stated that the mortgagee was in posseasion 
of all the immovable properties of the Kumar through a receiver 
and the dues of the mortgagees at the date of the conveyance 
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was nearly Rs. 40,0c000, In the course of four years -from 1935 


to 1938, the receiver had paid to the mortgagees about 
Ra 5,50,005. The house at No. 3, Harrington Street which 
belonged to Kumar Arun Chandra Sinha had been sold for 
Rs. 4,00,0c0 and that amount had been paid to the mortgagee. 
Out of the Rs. 5,590,000 that the mortgagee got from the date of 
the preliminary decree up to September, 1938, Rs. 4,00000 is 
accounted by the sale price of premises No.1, Harrington Street 
which was passed on to the mortgagees in part payment. In the 
course of four years, therefore, a sum of about Rs. 1,50,000 was 
the amount which could be paid by the receiver to the mortga- 
gees from out of the rents and profits of the mortgaged proper- 
ties. It is quite clear that the reversion which was the subject 
matter of the sale would fall into possession and enjoyed after 
a considerable number of years from the date of the conveyance. 
There is also other evidence on the record which the learned 
Subordinate Judge has dismissed in his judgment, and we do not 
wish to repeat those facts again, that the value of what in effect 
was.the reversion which Rani Harshamukhi purchased from the 
Kumar on the 2oth of September, 1938, could not be much more 
than Rs. 50,000. 

No doubt, the Kumar was heavily involved in debts and it 
may be that Rani Harshamukhi or her officers were aware in 
a general way of the embarrassed condition of the Kumar, but the 
letters of the Kumar referred to in the earlier part of our judg- 
ment show that he was being pressed very hard by some of his 
creditors and he was under the apprehension that there would be 
a risk to his honour and prestige if he could not satisfy them or` 
at least some of them by making payments. There is no evidence 


‘on the record which would even support a bare suggestion that 


the Kumar made a pretence to the Rani for obtaining Rs, 50,000 
with the real intention of keeping it in bis own pocket without 
making payments to any of his creditors. No doubt the Rani 
was a relation of bis, Lut the correspondence shows that the Rani 
was not out for accommodating him at any cost. In fact, the 
Rani, having regard to the effect of the past financial relations 
with the Kumar, was not willing to advance the sum of Ra. 50,009 
to the Kumar by way of loan and went so far as to give hima 
very curt reply to his request for the loan. It is only when she 
realised that the honour and prestige of the seniormost male 
member of the family would suffer if the latter could not make 
payment to his pressing creditors that she contented to take the 
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said conveyance. The alleged haste in completing the transac- a 
tion does not, in the circumstanc:s of this case, create any suspi- 1946. 


cion when the facts of this case are looked to. It cannot be Rajbari Bank Ltd. 
said that the transaction was completed with undue haste. There pin; Harshamukhi 


is, after all, a distinction between undue haste and promptness Singra. 
in completing a transaction. The Rani agreed to take the con- Mitter, F. 
veyance by the end of August. The conveyance was actually gi 


completed on the zoth of September, 1938. There was thusa 
gap of about three weeks in between the two dates and searches 
investigation in title was made. We do not wish to enter into 
the details as we have come to the conclusion that there the 
evidence is not sufficient from which a reasonable inference can 
be made that in making the conveyance Kumar Aran Chandra 
Sinha was acting with the intent of delaying or defrauding his 
creditors. In this view of the matter, it is not necessary to 
consider in detail whether the: transferee, namely, the Rani, 
acted in good faith. The mere fact of the general knowledge 
that Kumar Arun Chandra Sinha was in financial embarrassment 
would not, by itself, establish want of good faith on her part. 
Assuming that there was fraudulent intent on the part of the 
Kumar, it cannot be said that she was taking the conveyance 
mala fide, unless it is established that she knew of that fraudulent 
intent or was a party to the conspiracy for cheating the creditors. 
It may well be that she believed the Kumar when he stated 
in his letter that the creditors were pressing him hard and some 
payments at least were required to be made. If she took the 
conveyance in the belief that the price would be paid to the 
pressing creditors, there could be no sala fides on her part. 

For these reasons we affirm the decree of the learned Subordi- 
nate Judge and dismiss this appeal] with costs. 


S.C. Appeal dismissed, 
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Before Mr. Juistice B. K. Mukherjea and Mr. Justice 


Sharpe. 
RAJA GOPAL LAL ROY BAHADUR, WARD or COURT 
emi BY ITs MANAGER, T'aygaT WARDS ESTATE 
1946. 
Naging? v. 
March, 15, 25. i : 
agm FESHRU MAHAMMAD SHAH CHOUDHURY 
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Bengal Tenancy Act (VIII of 1885)—Transferes of non-transferable holding 
net receguined as tenant by landlord—Trangfcree’s acquisition aj 
staius by adverse possession for more than 12 yecra—~Reni mil against 
recorded tenant by landlord, if maintoinadle. 


On transfer of the non-transferable occupancy bolding by the original 
tenant long before occupancy rights becama transferable in law, the land- 
lord becomes entitled to re-enter the. land at once. If the landlord does 
not take any stepe to recover possession of the property and allows the 
transferee to remain in occupation of it for 14 years Or more, the latter 
“would acquire a limited interest of a tenant by adverse possession and the 
right of the landlord to recover khas possession of the land would be barred 
by limitation unless he can make out a oase under section 18 of the Indian 
Limitation Act and prove that he was kept out of his knowledge of his 
right to fnstitcte the suit by reason of any fiand committed by the 
tran sferoe ; 


‘Probhabati Darsi. v. Tathuiuumessa (1) and Panckhari vy. Makaraj 
Bakadur (2) followed. 


Tho unrecognised transferee whose posecssion was prima facia adverse 
to the Iandlord “rom the date of his purchase would acquires the status of a 
tenant in full sense of the word, and although the landlord did not recognise 
him asa tenant he would have all the rights of a tenant by the operation 
of the statuto of limitation in his favour and the landlord cannot proceed 
against the orignal tenant who is no more liable for rent. 


The sale in execution of a decree obtained against the original tenant 
without making the transferes a party to the mit would not affect the 
rights which tke latter has acquired by adverse possession. Where the 
tranaforee of a non-transferable ocoupancy holding has acquired the title of 
a tenant by adverse possession of the limited Interest, the transferee and 
not the transferor‘Is liable for rent. Soa sult by landlord against the trans- 
feror of non-tramsferable ocoupancy holding after his aoquisition of limited 


*Appeal from Appellate Decrees No. 94a of 1941, against the decree of 
S. K. Sen Esq., District Judge of Zillah Rangpor, dated the 7th May, 1941, 
affirming the decree of Mahammad Abul Ahma Esq., Subordinate Jodge of 
Rangpur, dated -he agrd day of August 1940. 
(1) (1913) 17 C. W. N. 1088. 
, (a) (1914) 19 C. W. N. 1% 
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interest by the transferee for rent, does not bind the transferee. But before 
his acquisition of such limited interest, the transferor was llable, 

Kalap Choudkuri v. Sitsh Chand (1) explained 1 

Fitendra Nath v, Binods Behari (a) followed, 


Appeal by Defendant No. 1. 


Suit for declaration by the Transferees. of an occupancy 
holdicg. $ 

The material facts will appear from the judgment. 

Messis. Gopendra Nath Das, Shatwbhu Nath Banerjee (Sr) 
and Satindra Nath Chatterjee for the Appellant. 

Messrs. Nagendra Chandra Choudhury, Radhika Ranjan Guha 
and Gaganendra Krishna Deb for the Respondents.’ 

Mr. Surojit Chandra Lahiri for the Deputy Registrar. 

The foliowing judgment was delivered : ` 


Mukherjea, J. :—This appeal is on behalf of defendant No. 1 
and it arises out of a suit commenced by the plaintiffs, who pur- 
port to be the transferees of an occupancy holding, for a declara- 
tion that an ex farts rent decree obtained by defendant No.1 
as landlord against the recorded tenants and the execution sale 
in consequence thereof, under which the holding in arrears was 
put up to saleand purchased by the landlord, were fraudulent 
and inoperative and did not affect the plaintiffs’ rights in the same. 
The facts material for our present purposes may shortly be stated 
as follows :-— 

The property in dispute is admittedly an occupancy holding 
and it was held by one Khos Muhammad under defendant No. r 
as landlord. Inthe landlord’s sherfsta, the holding was recorded 
in the names of the tbree sons of Khos Muhammad, namely, 
Amiruddin, Kamaruddin and Badaruddin. On the 8th March, 
1907, which was long before occupancy rights became trans 
ferable in law, Kbos Muhammad sold the entire jofs to three 
persons, to wit, Mubammad Nasaruddin, Fesru Mahammad, and 
Kasimuddin. Subsequently, Nasaruddin died, and his one-third 
share in the holding was transferred by his widow and heiréss 
Golapi Bibi to Fesru, who thus acquired two-thirds share in the 
holding, while the remaining one-third share belonged to 
Kasimuddin. There is no evidence that these purchasers wero 
recognised as tenants by the landlord. They went on paying 
rents in the names of the old recorded tenants and in the 


(1) (1992) I. L, R. 11 Pat, 798.- 
(a) (1919) Sal. C, a89. 
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dakhilas, they were not even described as marfatéars -of the 
latter. 

In 1933, defendant No. I instituted a rent suit against the 
recorded tenants claiming rent in respect of the holding for the 
years 1336 to 1339 B. S. This was. registered as Rent Suit 
No. 4024 of 1933. It culminated in a decree and in execution 
of the decree, the holding was putup to sale and wis panies 
by the landlord decreeholder on the 5th February, ‘1937. On ‘the 
4th February, 1939, the decree-holder purchaser took delivery of 
possession of the holding through Court. 

On the 16th November, 1939, the present suit was brought 
by Fesru and Kasimuddin as the two plaintiffs for a declaration 
that the ex parte rent decree obtained by defendant No. r was 
secured by fraudulent suppression of summons, and the sale in 
execution thersof was also tainted with fraud and materal irregu- 
larities. ‘Lhe plaintiffs, it was averred, not being made parties 
to the rant suit or to the subsequent proceedings, their interest in 
the holding was not in any way affected by the decree and the 
sale. The original tenants or rather their heirs were impleaded as 
parties defendants to the suit—defendants Nos. 2to 8 being the: 
heirs of Amiruddin and defendants Nos. 10 to 15 being the heirs 
of Badaruddin. Kamaruddin who is alive figures as defendant 
No. 9 in the suit, 

The suit was contested by defendant No. 1 alone. The con: 
tentions raised. on his behalf, in substance, were, that the suit 
was not mainteinable in the present form ani was barred under 
section 42 of the Specific Relief Act. It was averred that the 
recorded tenants of the holding were the three brothers, namely 
Amiruddin, Kamaruddin and Badaruddin, and the holding being 
a nontransferable occupancy jos, the purchaser did not acquire 
any interest by the transfer which was not recognised by the 
landlord. Defendant No. 1 was consequently quite competent to 
proceed against the recorded tenants for recovery of arrears of rent 
and to put up the holding to sale in execution of a decree obtained 
against the latter. Defendant No.1 denied that there was any 
fraud or suppression of notices in connection with mg rent suit or 
the proceedings in execution thereof. 

Both the Courts below hare decreed the plaintiff’ suit. The 
Trial Judge held fazer alía that the Rent Suit No. 4024 of 1933 
had not the effect of a rent decree, and the proceedings in execu- 
tion of the same were vitiated by fraud. The plaintiffs’ title to 
and interest in the holding were consequently not. affected by 


r 
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the sale and they were entitled to the declaration preyed for. 
The District Judge who heard the appeal affirmed tbe decision of 
the Trial Judge, but did not affirm all the findings arrived at by 
the latter. The District Judge held that there was no fraud 
committed by defendant No. r in the matter of the rent suit or 
the proceedings in execution thereof and that the plaintiffs were 
not entitled to any relief on the footing that the execution sale 
was vitiated by fraud. He held further that the decree obtained 
in Rent Suit No. 4024 of 1933 was a rent decree; but in spite 
of these findings, he concurred with the Trial Judge in decreeing 
the plaintiffs’ suit on the ground that on the decided authorities 
of this Court, he was bound to hold that the plaintiffs did acquire 
by adverse possession the limited interest of a mipal long before 
the rent suit was brought by the landlord. Their interest, 
therefore, could not be affected by any decree to which they 
were not parties. It is the propriety of this decision that has been 
challenged before us in this second appeal. 

We may say at the outset that the learned Disirict Judge is 


| somewhat inconsistent. when he says that the decree in Rent Sait 


No. 4024 of 1933 had the effect of arent decree, while he holds 
at the same time that neither the decree nor the execution sale 
were binding on the plaintiffs. If it was a rent decree proper, 
the entire holding would pass at the sale in execution of the 
decree, and the interest of the plaintffs, if any, would stand 
extinguished by the sale, What the learned Judge probably 
meant was that the decree was not a money decree by reason of 
some of the recorded tenants being left out, as was contended 
on behalf of defendant No. r. In his opinion, all the recorded 
tenants or their representatives were parties to the rent suit, and in 
this sense, it was a rent decree though according to him," the 
rent decree was of no avail against the present plaintiffs who 


hid long before ele the interest of tenants by adverse 


possession. 

Now, in the present case, it is not disputed that the holding 
was not transferable by custom, and thaton the transfer of the 
entire førs by the original tenant, the landlord. became entitled 


_ to reenter the land at once. If the landlord does not take any 


steps to recover possession of the property and. allows: the trans- 
feros to remain in occupation of it for ra years or more, the 
latter would acquire a limited interest of a tenant by adverse 
possession and the right of the landlord to recover Akas passes- 
sion of the land would be barred by limitation, unless he can 
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make out a case under section 18 of the Indian. Limitation Act 


-and prove that he was kept out of knowledge of his right to 


institute the suit by reason of any fraud committed by the defen- 
dant. Vide Prathabali Dassi v. Taibutunnsssa (1); and Panchkari 
v. Makaraj Bahadur (3). - PARS 
. Mr. Das ergues before us that the transfer of a non-transfer- 
able holding by an -occupancy miyaf to somebody else does 
not by itself absolve thə original tenant from his liability to 


‘pay rent to the landlord. ‘The landlord instead of re-entering 
‘the land may avail himself of the alternative remedy to sus the 


original tenart for rent and the decree obtained in’ such a suit 
would be binding on the holding anda sale in execution of the 


decrees would pass the entire holding to the purchaser free and 


clear of the interest of the unrecognised transferee. The last 
proposition is undoubtedly true so far as it goes, but the question 
still arises as to how long the landlord can go on suing the ori- 
ginal tenant for rent after the latter has transferred the entire 


„holding to £ stranger. If the law laid down in the cases mem 


tioned above, to wit, Pradhabati Dassi v. Tatbutunnessa (1) and 
Panchkari v, Moharaj Bahadur (2), is correct,—and we hayé. no - 


.doubt that it is so,—an unrecognised transferee would acquire by 


adverse possession the limited interest of a tenant against the 


t 


landlord as spon as he’ has completed possession of the holding 
fora period of 12 years after his purchase. We cannot accept 


the view that the only effect of the, acquisition of the occupancy 
right by the transferees would be that the landlord's right to sue 
him for khas possession would be barred, but that it would be 
open to the landlord to proceed even then against the original 
tenant for recovery of rent of the holding. The law of limitation, 


:in our opinion, would not only destroy -the landlord’s right to 


‘recover Akas possession of the holding, but it would create A 


-corresponding right in the adverse possessor as well. The trans- 


foreo whose possession was prima face adverse to the landlord 


“from the. date of his purchase would acquire the status.of a tenant 


Jn the full sense of the word, and although -the landlord did .not 
recognise him as a terfant, he would have all the rights of a 
tenant by operation of the statute of limitation in his favour... As 
a logical corollary, it would follow that after a nonrecognised © 


‘transferee of nontransferable holding has. KA the in 
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interest of a tenant by adverse possession against the landlord, 
the latter cannot proceed against the original tenant for rent. 
The sale in execution of a decree obtained against the original 
tenant without making the transferee a party to the snit would 


HE 


a 


not affect the rights which the latter, bas acquired by adverse Fosbru Mohammad 


possession. 

The decision in Xala~ Choudkuri v. Sitab Chand (1), upon 
which Mr. Das strongly relies is not exactly in point, and the 
particolar question which arises for decision in the presènt case 
was not agitated and could not arise for decision in that case. In 
that case) the transfer of nontransferable holding was made in 
January, 1907, and the rent decree was obtained by the landlord 


against the old tenant in 1917. The transferee bad, therefore,’ 


not acquired the limited interest of a tenant by adverse posses- 
sion when the rent suit wis brought or the rent decree obtained. 
In these circumstances, the learned Judges were perfectly right 
in holding that the, sale in execution of the rent decree ogainst 
the old tenant would pass the holding itself to the purchaser 
whether he be the landlord or a stranger, and the rights of the 
transferee in possession of the land would become adverse against 
the purchaser only from the date of the execution sale. On the 
other hand, we have an express decision of this Court in Jatindra 
Nath v. Benode Behari (2), which lays, down that where the 
transferee of a nontransferable occpancy holding bas acquired 
the title of a tenant by adverse possession of the limited interest, 
the transferor is not liable for rent. 

In our opinion, on the facts of this case, the plaintiffs did 
acquire by adverse possession the limited interest of a tenant 
long before the rent suit was brought by defendant No.1 or the 


rent decree was obtained by him sgainst the recorded tenants. Their ` 


interest therefore could‘not be affected by the sale in execution of 
the decree obtained in the alleged rent suit. 
’ The result is that we affirm the decision of the Courts below 
and dismiss this appeal. We make no order as to costs in this 
Sharpe, J. :—I agree. . 
aT M |. : Appeal dismissed, 
(1) (1992) L L.R. 11 Pat. 798. , cS 
(a) (1919) sal. C. 389. 


hah Choadhury. 


Mubherjon, F. 
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Before Mr Justice B. K. Mukherjea and Mr. Justice 
Sharpe. 


PHANI BHUSAN MUKHERJEE AND OTHERS 
D, 
RAJENDRA NANDAN GOSWAMI AND ANOTHER." 
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Suli, maintainability sf—Bengal Tenancy Act (VIII of 1885), sections 145A 
147(2)—Recovery ef arrears af darjaini rent—Code af Civil Procedure 
(At V af 1908), Order II rule a—Separate suit fer recovery of a portion 
of claim arising out of same cause of action. 

In 1939 the plaintiff's predecessor sued defendant No. r only for recovery 
of Darpatn! rents forthe year 1349 owen though the rente forthe years 
1343 and 1344 H. S. had already become due. The plaintiff thereafter sued 
the defendants Nos. 1 and 2 for arrears of darpated rents for tha years'1343 
and 1344 B. S, and contended that as the tenants were jointly end severally 
Hable and that as the defendant No 2 was not a party in the previous rent 


- galt, he was entitied to get a decree against the defendant No. a. The 


Courts below dismissed the mit on the ground that a decree obtained against 
one of the joint promlisors was a bar toa subsequent suit against others as 
enunciated in the rule in Xing v. Heare (1) 1 

Held, that the plaintiff was not entitled to claim rent against defendant 
No. 1, sectlon 147 (2) of the Bengal Tenancy Act being applicable to a 


_ holding and not to a tenure, That the suit against defendant No, 9 was 


maintainable, 
Query: How far tha rule of law enunciated In King v. Hoare (1) ls 


“applionble to this country in view of the express provision of tection 43 of the 


Indian Contract Act. 


Held, that tho rule in Xing v, Hoare (1); Kendall v, Hamilton (a) and 
Brinsmead v, Harrisen (3) does not apply in the present case whether the 
lability of the tenants be held to be joint or joint and several. 


Hemendro Coomar Mullich vw, Rajendrelali Meenshes (4); Gurusani 
Chetti v. Samarti Chinna Mannar Chetti (5); Skivlal Mattlal v. Bridki- 
chand Jivraj (6); Muhammad Ashari v. Radhe Ram Singh (7); Miss Maselle 


*Appeal from Appellate Decree No. 1351 of 1941, against the deoree of 


`B. K. Guha Esq , District Judge of Zillah Burdwan, dated the 26th of May, 


1941, affirming the deores of Tarapada Mukherjoo Esq., Munsiff, td Court, 
Burdwan, dated the acth of December, 1940, 


(1) (1844) 13 M & W 404. 

(a) (1879) L. R. 4 App. Cases 504. 

(3) (1872) LL. R. 7 C., P. $47. 

(4) (1878) L L. R. 3 Cake. 353; 1 C, Le R. 488. 
(5) (1881) LL. R. 5 Mad. 4. 

(6) (1917) 19 Bom. La R. 370. 

(7) (1900) L L. R. 29 All. 407. 
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Selemon v. Martin & Co. (1); Milratan Mukhopadhya v. The Cooch Behar 
Lean Office Lid., (2); Dhunpui Sing v. Shom Seender Mitter (9); Kasika- 
har Sex v. Sal; endra Nath Bhadra (4) and Mokendra Noth Base v. Abinas 
Chandra Bese (5) reviewed. 


Jagan Mohan Sarkar v. Brejendra Kumar Chakravarii (6) followed. 


Order 2 rule 2 of the Code of Ciril Procedure is not based dpon the 
doctrine of merger. It enactsa special rule that if the plaintiff was able 
to claim a wider and much larger relief than thatto which he limited his 
claim inthe sult, and which arises out of the same cause of action be would 
not be entitled to recover the balance Ina subsequent snit. To make the 
rule applicable, two things are essential: First, that the previous and the 
present sult must arise out of samo cause of action, and, secondly,’ they must 
be between the same parties ; Bindo Bibi v. Ram Chandra (7) referred to, 

Held also, that aa the clalm for rent for the years 1343 and 1344 B. S. was 
not the subject matter of the earlier sult at all, the cause of action as against 
defendant No. 2, so far as this claim is concerned could not be’ merged in 
the previous judgment which therefore did not operate as r bar against 
him, 


The plaintiff was barred in bringing the suit against defendant No. 1 
under the sald Order a rule 2 of the Code of Civil Procedure. 


Ramanjulu Naidu v, Aravamudu (8) followed. 
Appeal by the Plaintiff. 

Suit for recovery of arrears of darpatni rent. 
The material facts appear from the Judgment. 


Messrs. Hemendra Chandra Som and Khitish Chandra Ghatak 
for the Appellants. | 


Mr. Bhutnath Chatterjes for the Respondents. 


The following judgments were delivered : 

Mukherjea, J. :—This appeal is on behalf of the plaintif, 
and it arises out of A sit commenced by him in the Court of 
the Third Munsif at Burdwan for recovery of arrears of durtutnd 
rents, from the defendants, for the years 1343 and 1344 B.S. 
Of the two defendants, defendant No. 2 did not contest the 


(1) (19394) C. W.N. 461. 

(8) (1940) 72 C. L. J. 148; 45 C. W. N. 113. 

(3) (1875) I. L. R. 5 Calo. 991; 4C. L. R. 501. 

(4) (1910) 12 C. L. J. 642. 

(5) (1923) 27 C. W. N. Sar ; 15 C. W. N. 191. 

(6) (1925) L L, R. 53 Cak. 197, (F.B.); 42 C. L. J. a32, 
(7) (1919) I. L. R, 41 AIL 583. 

(8) (1909) L L. R. 33 Mad, 317. 


(ITO 


i 


THE CALCUTTA LAW JOURNAL. (Vor. 82. 


suit, and the claim of the plaintiff was resisted by defendant No. r 
alone whose contentions were of a twofold character, The first 
contention was that there was a payment by this defendant of a 
sum of Rs, 49/7/- every year on behalf of the plaintiff by way of 
contribution to the ¢howAidarf funds, and he was entitled to deduct 
this amount from the annual rents payable. The second defence 


was that the plaintiffs suit was barred under the provisions of 


Order II, rule 2 of the Code of Civil Procedure. It was averred 
that inthe year 1939, the plaintiff's predecessor brought a suit 
against defendant No. 1 claiming rent due in respect of the same 
durênini, ardin this suit, rent was claimed only for the -yeer 
1342 B. S., although at the date when the soit was filed, rents for 
the years 1343 and 1344 B.S. bad already become due. The 
plaintiff, it was said, having omitted to sue for a portion of 
the claim which arose ont of the same cause of action, was not ` 
entitled to bring a separate suit for recovery of the balance under 
er 2, rule ¢ of the Code of Civil Procedure. 

Both these contentions found favour with the learned Munsif 
who dismissed the plaintiff's suit. The decision of the Trial Judge 
was sffirmed on appeal by the learned District Judge of Burdwan. 
The plaintiff has now come up on second appeal to this Court. 

It is not disputed by Mr. Sen who sppears for the appéllant 
that a sum of Rs. 49/7/- was paid by defendant No.1 every year 
as contribution to the ékowkidari funds, and consequently these 
payments should be deducted from the total amount payable which 
is Rs. 100 a year. Mr. Sen has also conceded that so far as 
defendant No. 1 is concerned, as he was a party to the previous 
suit, the bar under Order II, rulea of the Code of Civil Pro- 
cedure would apply, and the plaintiff is no longer entitled to 


claim against him the rents for the years 1343.and 1344 B.S. 


Section 147(a) of the Bengal Tenancy Act, it is conceded, has 
no application to the facts of this case which isa suit for rent in 
respect of a tenure and not a holding. 

Mr, Sen’s contention, however, is that as defendant No, s was 
not a party to the previous rent suit and the liability of the 
tenants to psy rent is a joint and serveral liability, the courts 
below should have given the plaintiff a decree againt oe 
No. 2 for the rents due in respect of the durpwini. 

“This contention which was put forward on, behalf -of the ae 
tif in the Courts below was negatiupd by them .on the. ground 
that a deeree obtained against one of the joint promisora was a 
bar to a subsequent suit against others on the principle enunciated 

i Í 
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in the well known.case -of Kiagv. Hoare (1), grik has been 
followed by this Court in a series of decisions, . The only: point 
for our consideration in this appeal is whether the- view taken PY 
the Courts below is right. 

It cannot be disputed that there is some conflict of jadicial 
opinion on the point as to how far the mle, of law enunciated in 
King v. Hoare (1), is applicable to this country in view of the 
express provision of section 43 of-the Indian Contract Act In 
LHemendro Coomar Mullick v. Rajendrolall Moonshee (2), it was 
held by Garth, C. J. and Markby, J. that section 43 of the Indian 


Contract Act had not the effect of :making the liability of joint - 


promisors joint and several and did not make inapplicable. in 
India the rule of law laid down in King v. Hoare (1) and Brinsmead 
v. Harrison (3). The effect of section 43 of the Indian Contract 
Act, according to their Lordships, was merely to prevent one or 
some of the joint contractors who might be sued upon the debt 
to plead abatement of the suit on the ground that his or their co- 
contractors ought to be made parties defendants. This was a 
case in which a decree was obtained against one of several joint 
makers of a promissory note, and it was held that this was a bar 
toa subsequent suit against others. This decision was followed 
with approval by the Madras High Court in Gurusanes Cstti v. 
Samurit Chinna Mannar Chetti (4). i 

- The view taken by the Bombay High Court does not seem to 
be quite uniform. In Shsplal Matilal v. Bridhichand Jioraj (5), 
Macleod, J. reviewed.all the cases on the point and agreed with the 
view taken in Hemsnere v. Rajendrolall (2). 

The Allahabad High Court in | Muhammad Askari v. ` Radha Ram 
Singh (6), took an entuely different view, and it was held by 
Surachey, C. J. and Banerji, J. that a judgment obtained amongst 
some of the joint mortgagors and remaining unsatisfied, was no 
bar to a second suit being brought against other morigagors. It 
was pointed out by the learned Chief Justice in the course of his 
judgment that the theory that i in the case of a joint contract, there 
is a single cause of action which can be sued on only ‘once, 
depends upon the right of the joint debtors in England to have 


(1) (1844) 13 M & W 404. | 


(a) , (1878) LL. R. 3 Cab. 353; IC. Le R. 488.” gi = P 
(3) (1872) L. R. 7C P. 47., | | l l 7. M 9 4 , 
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all the contractors jdined as parties to the suit on the contract. 
In ‘India, such a right has been excluded by the express provision 
of section 43 of the Indian Contract Act, and consequently the 
foundation of the rule in Xing v. Hoare (1) has been taken 
away. 

The question came up for consideration before this Court in 
two recent cases, but no final decision was given in either of them. 
In Miss Mossile Solomon v. Martin & Co. (2) Lort-Williams, J. 
agreed with the view taken in Hemendro y. Rajendrelall (3), 
while Jack, J. was definitely of opinion that under section 43 of 
the Indian Contract Act, the liability of joint promisors being 
both joint and several, there was no question in India of any 
single cause of action. “As; however, both the learned Judges 
agreed in allowing the appeal upon a different ground, there was 
no final pronouncement on this point. In the subsequent case of 
Nilratan Mukhopadhya v. The Cooch Bekar Loan Office Ltd. (4), 
Mitter, J. reviewed the earlier authorities on the point, but as 
that was x cese where the earlier judgment was passed by a 
foreign tribunal, the subsequent suit was held not to be barred, 
and it was unnscessary for the learned Judges to decide this matter 
finally. - 
` We may say that there is much to be said against the exten 
sion of the rule in Aing v. Hoare (1) and Kendal] v. Hamilton (5), 
to this country. It may be noted that Pollock and Mulla in 
their cummen-aries on ‘the Indian Contract Act have given. un 
qualified support to the view taken by the Allahabad High Court 
in Muhammad Ashari ¥. Radhe Ram Singh (6) In view of the 
conflict noticed above, the matter can be solved so far as this 
Court is concemed only by the pronouncement of a larger Bench. 
We do not think, however, that for the purpose of deciding this 
case the conflict of opinion is at all material. 

Mr. Sen argues that as the liability of -tenants to pay rent isa 
joint and several liability, the principle in King v. Hoare (1) is 
notepplicable to the present case, The authorities undoubtedly. 
show that whore the obligation is not joint but joint and several, 
the doctrine of merger does not apply, and a~judgment against 


(1) (1844) 19 M & W 494. 

ta) (934) C. W. N. 461, 

(1878) L L. R, 3 Cale. 353; 1 C. L. R. 488, 
(1940) 72C. La J. 1483 4C W.N. 113, 
(1879) La R. 4 A. C. 504. 

(1900) I. L. R, 43 All. 307. 
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one of the debtors, without satisfaction is no ‘bar to a suit’ against - 
others. See Leake on Contract, 8th’ Edition, peges 722-33, Seo 


also Dhkunput Sing v. Sham Soondar. Mitler C1). The question 


now is whether the liability of the dwrøwřnidars to pay rent ‘to 
the plaintif isa jointand several liability in the present case. 


Under section 146(1) of the Bengal Tenancy Act, all the cosharer - 


tenants in atenure or holding have been made liable to the 
landlord jointly and severally for the rent’ payable to the landlord. 
If section 146(A) of the Bengal Tenancy Act applies to the pre 
sent case, the liability of the defendants cannot bat be joint and 
several. l 
-A question may be raised, however, that as the contract of 
tenancy in this case cams into existence much earlier than 1938 
when section 146A was introduced, the liability of the parties 
ought to be determined according to the law as it existed under 
old Act, Under the old law, the judicial decisions on the point were 
not very clear and uniform In KXasthinkar Sem v. Satyendra 
Nath Bhadra (2), it was held by Mookerjee and Sharfuddin, J} 
that when a landlord creates a tenancy in favour of two persons 
jointly, whether each is liable for the entire rent would depend 
upon the intention of the parties. The question whether a com- 
tract is joint or several or joint and several isa question of cons- 
truction depending upon the intention of the parties to the com 
tract. This position, it was said, was not affected by section 43 
of the Indian Contract Act, This wasa case, however, where on 
the death of the original tenant, the tenancy had devolved upon 
his heirs jointly, and it was held that the heirs really. constituted 
one body and could not be treated necessarily as persons who 
‘made joint and several promise. So far as the original lesspes 
are concerned, the majority of the decisions seem to be in favour 
of the view that their liability is joint and several unless there is 
any thing to the contrary in the contract. It should be noticed 
that in the majority of these cases, reliance was placed in support 
of this position upon the provisions of section 43 of the Indian 
«Contract Act itself, Vide \Adohendra Nath Bose v. Abinas Chandra 
' Bose (3). As there was a conflict of opinion on the question as 
to whether a rent suit could be instituted against some of the heirs 
of the original tenant, the matter was referred to the Full Bench, 


(x) (1879) LL. R. 5 Cab, 291; 4C. L R Sor, 
(a) (1910) 19 C. L. J. 64a. 
(3) (1993) a7 C. W. N. gar, 


Giri, 
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and the majority of the Judges constituting the Full Bench er: 
pressed the opinion that a suit against some of the heirs would be 
maintainable : Jagan Mohan Sarkar v. Brofendra Kumar Chakra- 
dart (1) It ie true that the Full Bench did not say in so many 
words that the liability of the heirs.of the original tenant is joint 
and several, but that seems to us to be the implication of that 
decision. 

If we hold that the liability of the two tenants in this case to 
pay rent to the plaintiff was a joint and several liability, no. difi- . 
culty arises at all, and we can say on the authority of the English - 
decisions themselves thatthe rule in Xtagv. Hoare (2), is not 
applicable to such cases. But even if we hold that the liability 
of the defendants was joint and not joint and several, still then 
we are of the opinion that the rule in Aisgy. Hoare (2), is not 
attracted to the facts of this particular case. The foundation of 
the rule in Kingv. Hoare (a), and Kendall v, Hamilton (3), is 

#that the cause of action in the case of joint contract being one, it is 
merged in the judgment, and no second suit against the other con- 
tractors can be brought upon it, Order II, rulea of the Code of _ 
Civil Procedure is, however, not based upon the doctrine of merger. 
It enacts a special rule that if the plaintif was able to claima 
wider and much’ larger relief than that to which he limited his 
claim in the sult, and which arises out of the same cause of action 
he would not te entitled to recover the balance ina subsequent 
suit, The object of the rule is to prevent the splitting up of the 
same cause of action and to prevent the same person or persons 
being vexed twice. To make the rule applicable, two things are 
essential: First, that the previous and the present suits must 
arise out of the same cause of action, and secondly, they must 
be between the same parties. Vide Bindo Bibi v, Ram 
Chandra (4). : ; 


So far as defendant No 1 is concerned, it cannot be disputed 
that Order II, rule a of the Code cf Civil Procedure Operates as 
a complete bar to the present suit, but so far defendant No. 3 is 
concerned, Order jl rule 2 is not directly applicable. - The pre- 
vious judgment can operate as a bar against him only if the cause 


(1) (19a8) I. L. R. 53 Calo. 197 F. B; 4a C. L. J, aga. “* 
(a) (1844) 13 M & W 494. | : i 
(3) (1879) L. R 4 A C. 504, 

(4) (1919) I. L., R, 41 AN. 588, 


- sak 
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of action against him is merged in the judgment, but as the claim 
for rent for the years 1343 and | 1344 B. S. was not the subject 
matter of the earlier suit at all, the cause of action as against 
defendant No. 2, so far as this claim is concerned, could not 
be merged in the judgment. This view is supported by the 
decision of a Division Bench of the Madras High Court in 
Ramanjulu Naidu v. Aravamudu (1). We may say that we are 
in entire agreement with the reasoning of the learned Judges, and 
agreeing with that view, we are of the opinion that the principle 
in Xing v. Hoare (2), does not apply to the facts of this case even if 
we assume for the sake of argument that the liability of the two 
defendants was a joint and not a joint and several liability. 


The result, therefore, is that we allow this appeal, and modify 
the decree of the Lower Appellate Court. The plaintiff will have 
a decree against defendant No. a for the rent claimed by him 
after deducting the amount of Rs, 98/r4/- which was admittedly 
paid by defendant No. 1. The plaintiff will have proportionate 
costs from defendant No. a in the Trial Court. There will be no 
order. for costs in this Court as well as in the Lower Appellate 
Court. 


Sharpe, J. :—I agree. 
BOJA T I Appeal allowed ; 
Decroe modifed, 


(1) (1909) 1. La R. 33 Mad, 317. 
(a) (1844) 13 M & W 454. 
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Before Mr. Justice B. K; Mukherjea and Mr. Justice 


Ewe. . A. I. Blank. 
= NRIPENDRA KUMAR ROY CHOUDHURY 
Détember, 13 | AND ANOTHER 
we: 0. 
Jannat, 6 
Pakem. To. SANTOSH KUMAR DAS AND ANOTHER.* 


Decrees, re-opening of—Bengal Money Lenders Act (X of ogo), 
section 96 (6) (a) (1})—Original obligation—Keeping alive in mbsrquent 
moriguges—New obligation, if created thereby and barring the application 

~ of proviso (1) of section 96(1)—Original mortgage beyond 12 years from 
the date af the suit; if can be re-opened for accounts jor new decree 

“Suit” in proviso (1) of section 30(1), meaning of—Indian Contract Act 

(IZ of 1872), section 62. 

Under section 361) of the Bengal Money Lenders Act, 1940, the Court, 
if it has reason to believe that the exercise of one or more of the powers under 
that section will give reliefto the borrowers, shall ister alia re-open any 
transaction and take an account between the parties ; and it can exercise these 
powers notwithstanding any agreement, purporting to close previous dealings 

‘and to create naw obligatlons. Proviso (1) lays down that no adjustment or 
agreement, purporting to close previous dealings and create new oblifat'ons 
ooul ibe touch:¢ by the Court, if it was entered inte at a date more than 1a 
years from the date of the suit by the parties or any person through whom 
they clalm. It contemplates a case where the adjustment or agreement extin- 
guishes the previous obligation and replaces it by another or substituted 
obligation, within the meaning of section 62 of the Indian Contract Act. 


Whether a new mortgage bond under section 62 of the Indian Contract 


Act ls to be taken in lieu of and In supersession of an old one depends entirely . 


upon the inteation of the parties and the intention Is to be gathered from the 
facts and circumstances of each onse. 


Golubnath Misser v, Lalla Prem Lal (1) and Gopal Chunder Sreemany v. 
Herembe Chunder Heldar (a) referred to 


When a renewed mortgage bond Js taken, the mortgagee is always pre- 
sumed, anless the contrary is shown to keep alive tho original security which 
might be availed of agatnst third parties. The presumption which arises in 
gath circumstances can be put down expressly in the mortgage deed itself out 
of abundant caution. 


* Appeals from Original Decree Nos. 73 and 199 of 194a, against the 
decree of B. B. Bhaduri, Esq., Subordinate Judge, 1st Court, Backergun], 
dated the r1th cay of November, 1941, i 


(1) (1877) 1 L. R. 4 Calo 307. ` 
(a) (1889) L L. R. 16 Calo, 524. 


ped 
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Whether or not the original agreement was discharged by a new agree 
ment as is contemplated by section 62 of the Indian Contract Act, must be 
determined on a consideration of the substance of the matter and not merely 
the form. 


| Eshetra Nath Sikdar v. Messrs. Harasukdas Balkissen Das (1) referred to. 
The word “suit” inthe proviso (1) of section 36{1) of the Bengal 
Money Lenders Act, 1940, means either a suit to which the Act applies 
and in connection with which relief is claimed by the borrower under section 
Ib) of the Bengal Money Lenders Act or it means& sult beooght by the 
borrower as contemplated by section 36(1) itself. 


Nrisinka Chandra Pal Choudhury v. Kanaklata Dasi (2) ; Baidya Nath 
Dutta v. Mirtyunjey Mukherjee (3) followed, 


Yagabandhu De v. Akthoy Kumar Sil (4) refecred ta 


In 1902 a mortgage deed was executed, In 1915 a seoond mortgage deed 
was eXeouted in fayour of the same mortgagee fora higher sum and the first 
mortgage was kept in force. There was no fresh advance on the second 
mortgage, but it was executed asa higher sum was found tobe doe after 
taking acoounts. In 1928 a third mortgages was exeodted for a still higher sam 
and both the previous mortgages were kept alive. This time also there was no 
fresh advance of money but it was executed after taking accounts and the 
higher sam was found due, Then there wasa suit for this mortgage and 
decrees were passed, In execution of the final deoree the decree-holdet 
purchased the mortgaged properties The mortgagor thereafter started a 
proceeding under order 31 rule 9o Civil Procedare Code far setting aside the 
sale, During the proceeding the Bengal Money Lenders Act came into force. 
Io September, 1940 the mortgagor presented an application for re-opening of 
the deoree under section 35 (6) (a; (1) of the Bengal Money Leaders Act: 

Held; Thore was no intent on of the parties that the original obligation 
should be extinguished and merged in anew obligation and the obligation 
under the second Instrument was not in suppression of but only in addition to 
or modification of the obligation created by the first document. This belog 
the pdeltion the oasa is nut hit by proviso (i) to section 36(1) of the Bengal 
Money Lenders Act and the Court in giring relief under the Bengal Money 
Lenders Act is competent to re-open the second mortgage bond and direct 
accounts to be takea on the basis of the original joan, Proviso (1) is only an 
exception to the general rule embodied in the section and must be construed 
sttictly. - : f 


Appeals both by the Judgment-debtor and Decree-bolder. 

Application for relief under section 35 (6) (a) (1) of the Bengal 
Money Lenders Act. 

The material facts will appear from the Jadgments. 


(1) (1926) 45 C. L. J.933; 31 C. W. N. 703. 
(a) (1942) 45 C. W. N. 457. 
(3) (1943) 48 C. W. N. $04, 
(4) (1942) 75 C. L. J. 485 ; 46 C. W. Ñ, 906, 
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Messrs, Fanchanon Ghose and Satyendra Chandra Sen for the 
Appellants in No. 73 and for the Respondents in No. 122. 


Messrs. Atul Chandra Gupta and Surendra Nath Das Gupta 
for the Respondents in No. 73 and for the Appellants in 
No. 122, 


C. A. V. 
The following judgments were delivered : 


Mukherjea, J.:—Both these connected appeals are directed 
against a new decree made after reopening of an old mortgage 
decree, under section 36 of the Bengal Money Lenders Act. The 
judgment-debtors are the appellants in Appeal from Original Decree 
No. 73 of 1942, while the other appeal, which is Appeal from 
Original Decree No. 122 of 1942, has been preferred by the 


plaintiffs decree-holders. 7 


The facts material for our present purposes are not in contro- 
versy and may be stated as follows — 

On. July 21, 1902, Ananda Kumar Roy Chowdhury the prede- 
cessor of defeadant No. 1 borrowed a sum of Rs. 15000 from the ` 
father of the plaintiffs ona mortgage of certain properties, and it 
was stipulated in the mortgage bond that the amount advanced 
would carry interest dt the rate of 9 per cent per annum with yearly 
rests, A sum of Rs. 9600 was paid by the mortgagor towards his 
dues on the mortgage in different instalments between July 21, 1902 
and August 10, 1915 when a renewed mortgage bond was executed 
by the debtor for a sum of Rs. 28,500. There was no fresh © 
advance on this mortgage and it was recited in the mortgage 
bond that accounts being taken it was found that a sum of 


_ Rs. 30,4237 11 as. was still due on the first mortgage; and the 


mortgagee having remitted a sum of Rs. 1923-11 as. the renewed 
bond was executed for the balance of Rs. 28,500. Certain addi- 
tional properties were kept as security for payment of this money 
and it was further stated in paragraph 7 of the mortgage instru- 
ment that tha previous mortgage would remain in force. The 
stipulation for interest in the second mortgage was exactly the 
same asin the first. After the second mortgage was executed the 
mortgagor paid several sums of money to the creditor from time 
to time aggregating to Rs. 10,291 and on April, 12,1928, third 
mortgage wae executed by the debtor for a consideration of 
Rs. 65,000. Here again there was no fresh advance and the 
recitals in the mortgage bond show that the amount due by the 


Vor. 83.) HİGH COURT. 


debtor had come up to Rs. 65,568 and odd after deducting the 
sum of Ra. 10,291 paid by him, and the creditor having granted 
a remission of Rs. 578 annas odd the third mortgage -was executed 
for the consideration of -Rs. 65,000. Here also the stipulation 
was to pay interest at the rate of g percent per annum with yearly 
rests and both the previous-mortgages were kept alive. 

Admittedly no payment was made by the mortgagor after the 
execution of the third mortgage ; and on February 15, 1932, the 
mortgagee brought a suit in the Court of the Subordinate Judge 
of Barisal for recovery of a sum of Rs. 99073 on the basis of the 


third mortgage bond. A preliminary decree was passed in that . 


suit on May, 7, 1934 and on March 25, 1935, the decree was made 
final. The decree-holder put the decree int> execution in Title 
Execution Case No. ro of 1936, and a sum of Rs, 4600, which 
was lying in the Collectorate to the credit of the mortgagor as the 
surplus sale proceeds of one of the mortgaged properties, sold for 
arrears of revenue, was realised in course of tbis execution pro- 
ceeding. The mortgaged properties were then put up to sale and 
they were purchased by the decree-holder for a sum of Rs, 1,31,623. 
There was a proceeding started by the judgment-debtor for setting 
aside the sale under Order XXI, rule go of the Code of Civil Proce- 
dure and pending this proceeding the Bengal Money Lenders Act 
came into foros. 

On September 17, 1940, the judgment-debtor presented an 
application for re-opening of the decree under section 36 (6) (a) (1) 
of the Bengal Money Lenders Act. The decree-holder filed objec- 
fions and the Court on hearing the parties held that the decree 
was liable to be re-opened, It was directed that the third mortgage 
bond should be re-opened as it was within twelve years from the 
date of the suit as contemplated by proviso (1) to section 36(1) of 
the Bengal Money Lenders Act, and accounts should be taken_on 
the basis of the second mortgage—the amount of loan being taken 


to be Rs. 28,500 as stated in the instrument. The Court refused - 


to reopen the second mortgage inasmuch as it was beyond twelve 
years from the date of the mortgage suit. On the basis of this 
decision a new preliminary decree was passed on November 11, 
1941. It is against this decree that these two appeals have been 
taken to this Court, one of them being filed by the Judgment- 
debtors and the other by the decree-holders. 
Appeal from Original Decres No’ 73 of 1942. 
We will take up first the appeal preferred by the judgment: 
debtors, which is appeal from Original Decree No, 73 of 1942. 
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Mr. Pancbanan Ghosh, who appears in support of this appeal, 
has argued before us that the Court below in re-opening the decree 
should have re-opened the scond mortgage bond also and directed 
accounts to be taken on the basis of the first morigage, inasmuch as 
proviso (1) to section 36(t) of the Bengal Money Lenders Act is not 
attracted to a case like this where the renewed mortgage bond did 
not create a new obligation in supersession of the obligation created 
by the previous mortgage. 

Now undez section 36(1) of the Bengal Money Lenders Act, the 
Court, if it has reason to belisve that the exercise of one or more of 
the powers under that section will give relief to the borrowers, shall 
inter alia reopen any transaction and take an account between the 
parties ; and it can exercise these powers notwithstanding any 
agreement, pcrporting to close previous dealings and to create new 
obligations. pon this general provision an exception has been 
engrafted by proviso (1), which lays down that no adjustment or 
agreement, purporting to close previous dealings and create new 
obligations cot Id be touched by the Court, if it was entered into at 
a date more than twelve years fromthe date of the suit by the 
parties or any person through whom they claim. The language 
used by the Legislature undoubteuly contemplates a case where the 
adjustment or agreement extinguishes the previous obligation and 
replaces it by another or substituted obligation, within the meahing 
of section 62 of the Indian Contract Act. The whole contention, 
therefore, centces round the point whether the second: mortgage in 
the present care rescinded or discharged the obligation created by 
the first and created a new obligation, which would bring it within 
proviso (i) to section 36(1) of the Bengal Money Lenders Act. 

It seems ta us to be settled law that whether anew mortgage 
bond is to bs taken in lieu of andin supersession of an old one 
depends entirely upon the intention of the parties and the intention 
is to be gathered from the facts and circumstances of each case, 
It was held by a Division Bench of this Court in Golwhaath Misser 
v. La'la Prem Lal (1) that when a later mortgage is created for the 
purpose of giving fresh security in consequence of the original debt 
having increassd by arrears of unpaid interest, it cannot normally 
be taken to bea substitution for the earlier mortgage within the 
meaning of section 63 of the Indian Contract Act. The same view 
was taken in Gofal Chundsr Sreemany v. Herembo Chunder Holdar 
(2). In that case a later mortgage recited an earlier mortgage and a 

(1) (1877) L L. R. 3 Cale. 307. 
(a) (1869) I. L- R. 16 Cale. 523. 


Vor. 82.] n HIGH court: 


“a 


further loan advanced by the creditor and contalned the following 
clause; “In order to liquidate the said debt, and on account of 
other necessities of ours, we three brothers do this day mortgage to 
you whatever right, title and interest we three brothers have in thg 
said two properties and take the joan of Ra, 3,400; out of this 


money we have also liquidated the said debt.” The earlier mort- - 


gage was never paid off, and it remained uncancelled, in the hands: 


ofthe mortgagee. It was held that the later transaction did not © 


amount to payment of the original debt, but was in reality a further 
advance and a fresh security for the old debt and the fresh advance, 
the old debt remaining unchanged. It was further held that even if 


the original debt had been satisfied by the later document, that fact , 


would not necessarily destroy the security, the presumption being 


that ynless an intention to the contrary was shown, the mortgagee ` 


intended to keep the security alive for bis own benefit. 

It is quite true that in both these cases the debtor had- created 
an intermediate mortgage in favour of a third party, and the 
question for determination by the Court -wag whether the earlier 
mortgagee would lose his priority as against the subsequent 


Nripeodes Ko 
Roy Coir 


Santogh Kamer Das:: ` 
| Makani, h 


encumbraocer by taking a fresh mortgage for the original loan after - 


the intermediate encumbrance was created. 

Mr. Gupia argues that a distinction has got to be drawn be- 
tween keeping alive a debt and keeping aliva the security for the 
debt; and even if the debt is discharged the security may be 
kept alive to be used asa shield against an intermediate security 


holder. Conceding that this distinction exists, it does not in our 


opinion follow that in case a renewed mortgage is taken for an 
old loan it necessarily extinguishes the old debt and creates a 
new one. In both the cases mentioned above the learned Judges 


held definitely that in the circumstances of those cases there was, 


no substitution of a new obligation for the old within the meaning 
of section 62 of the Indian Contract Act. This means that the 
earlier obligation was kept intact as between the contracting par 
ties themselves and not merely for protecting the interest of the 
mortgagee against an intetmediate encumbrancer. In Gofal 
Chundra Sreemany v. Herembs Chundra Haldar (1) referred to 
above, not only a fresh advance was taken and the stipulation as 
to interest was varied but the later mortgage bond contained a 
recital of the payment of the original debt. In spite of these 


recitals it was held by this Court that the original debt was not - 


extinguished. It was alternatively found that even if the original 
© (a) (1839) I, L R. 16 Calo, 527. oe 


w 
ban 
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debt was superseded, the security was not destroyed but remained 
in force. It goes without saying that when a renewed mortgage 
bond is taken the mortgages is always presumed, unless the cons 
trary is shown, to keep alive the original security which might be 
availed of against third parties. We agree with Mr. Gupta that 
the presumption which arises in such circumstances can be put 
down expressly in the mortgage deed itself ont of abundant 
caution. By itself a clause like this does not necessarily lead to 
the conclusion that not merely the security but the old obligation 
also was kept alive. But at the same time it cannot be contended 
that when a clanse like this occurs in a mortgage bond the inten ` 
tion was only to keep alive the security and not the debt. As 
has been said already, the whole question was not of fact, and 
whether or not the original agreement was discharged by a new 
agreement, as is contemplated by section 62 of the Indian Con 
tract Act, must be determined on a consideration of the substance 
of the matter and not merely the form. (Vide Xshetranath Sikdar 
v. Harasukdas Bal Kissendas (1). : 

In the case before us we find that the consideration for the 
second mortgage was the amount due as principal and unpaid 
interest on the previous bond lesa a slight remission allowed by 
the mortgagee. The rate of interest in the new bond remained 
the same, and as the debt even after deducting the payments 
made by the borrower had amounted nearly to double of the 
original mount, the creditor insisted on adding certain fresh 
properties as security in the second mortgage bond. The docu- 
ment is described to be a renewed mortgage bond ; and not only 
there was an «xpress provision in the document that the first 
mortgage was to remain in force the first mortgage was not cancelled 
or returned to the mortgagor, but was kept with the mortgages 
and filed along with other documents in the mortgage suit. From 
these circumstances it seems to us that a conclusion can fairly 
be drawn ‘that there was nointention of the parties that the 
original obligation should be extinguished and- merged in a new 
obligation and that the obligation under the second instrument was 
not in supersession of, but only in addition to, or modification of 
the obligation created by the first document. 

This being the position we are clearly of opinion that the 
present case is not: bit by proviso (i) to section 36(1) of the 
Bengal Money Lenders Act, and ths Court in giving relief under 
the. Bengal Money Lenders Act is competent to reopen the 

(1) (1996) 31 C. W. N. 703 
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second mortgage bond and direct accounts to be taken on the basis 
of the original loan. We only desire to observe that proviso (i) is 
only an exception to the general rule that is embodied in the sec- 
tion which empowers the Court to reopen all agreement and adjust- 
ments, which purport to close previous dealings, but which in 
reality are mere devices to swell the amount of the original debt by 
converting arrears. af interest into principal, and must be construed 
strictly. 

The result is that this appeal is allowed, the judgment and 
decree made by the court below are set aside and the matter is 
sent back in order that a new decree may be passed in accordance 
with the directions given above on the basis of the first mortgage 
bond, which was executed on July ar, 1902. 

The appellants will be entitled to the costs of this ADHAN 
Hearing fee five gold mohurs. 

Appeal from Original Decree No. 124 f 1042. 

We now come to the other appeal (Appeal from Original 
Decree No. 122 of 1942) which has been preferred by the 
creditors. 

Mr. Gupta with his usual fairness represented to us at the 
outset that he would not press the appeal, but later on when the 
hearing of the other appeal was concluded he stated that his client 
had instructed him specifically not to abandon the appeal and 
therefore he would argue it for what it was worth. 

The point taken in this appeal is that the Court below was not 
competent to touch even ths last or the third mortgage which was 
executed more than twelve years from the date of the presentation 
of the application by the debtor under section 3646) (a) (1) of the 
Bengal Money Lenders Act. Itis contended that proviso (i) of 
section 36(1) of the Bengal Money Lenders Act would directly 
govern the case and the Court was not entitled to reopen the 
decree at all, In our opinion this contention cannot succeed. 

In the first place we have held already in the other appeal that 
the renewed mortgage bond in the present case did not create any 
new obligation in supersession of the previous obligation and 
consequently would not attract the operation of the proviso at all. 
In the second place we think that even if the third mortgage 
created a new obligation and closed the previous transactions, it 
was admittedly within twelve years from the date of the 
morigage suit. 

The appellant’s argument is that although it was witbin twelve 
years from the date of the mortgage suit, it was beyond twelve 
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years from the date of the presentation of the application under 
section 36(6) (a) (i) of the Bengal Money Lenders Act, and we are 
invited’ to hold that the expression “date of the suit” occurring 
in proviso (i) to section 36(1) refers not merely to a suit instituted 
under that section but applies to an application also when it is 
made in course of execttion proceedings, We are unable to 
accept this argument as sound. The word “suit” in the proviso 
means either a suit to which the Act applies and in*connection 
with which relief is claimed by the borrower under section 3646) 
0f the Bengal Money Lenders Act, or it means a suit brought by 
the borrower az-contemplated by section 36(1) itself. In MNristaha 
Chandra Pal Choudhury v. Sw, Kanaklata Dasi (1) it was held 
that the date of suit in proviso (i) of cl. (1) of section 36 of the 
Bengal Money Lenders Act, refers to the date when the suit- 
contemplated by section 35, cl. (1) is brought and not the 
date of any- application by the borrower for relief under 
the Bengal Money-Lenders Act. The same view was taken 
in Baldyanatk Dutta v, Mrityunjoy Mukherjee’ (2) It was 
definitely held in the latter decision that the expression “suit” 
cannot possibly refer to the petition for execution of the decree 
made in the suit in courso of which the relief is claimed for, but 
must refer to the date ‘of the institution of the suit itself where the 
decree under execution was passed. On the last point a ep 
of opinion was expressed by Roxburgh and Akram Jj. 

Jagabandhu Da v. Akshoy Kumar Sil (3) and it was held by re 
learned Judges that when relief is claimed in execution proceeding 
the date of suit mentioned in proviso (1) to section 36, cl. (1) of 
the Bengal Money Lenders Act means the date of starting the 


execution procseding and not the original suit in which the decree 


was passed. Assuming that this decision is correct, it would not 
be of any assistance to the present decree-holders, for the third 
mortgage in the present case was admitedly within twelve years 
from the date of the commencement of the execution procesding. 
Mr, Gupta frankly conceded that the decided cases are all 
against him and having regard to the language of the section we 
have no hesitation in holding that these decisions are correct. A 
relief can be obtained under the Bengal Money Lenders Act either 
by a suit under section 36(1) or by an application in an execution 


< proceeding, or by way of a review of the decree passed in the suit. 


(1) (1942) 46 C. W, N. 457, 
(a) (1942) 48 C. W. N, 504. 


(9) (1949) 75C. L. J: 4855 46C W. N. goô. 
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` 


The distinction between a suit and an application is maintained jaks 
İn the section itself, and we cannot say that the Legislature 1946, 
intended that the word “uit” in the proviso should include an Nelpegdre Kumar 
application also. Boy Chowdhury 


YY |. 
The result is that the decision on this point as made by the Santosh Kumar Das. 
court below seems to us to be right, and we dismiss this appeal = Mubherjea, 7. 
with costs. Hearing fee five gold mohurs, 


Blank J :—I agree. 


M. A. KJA T ML Appeal No. 73 of 1943 allowed, 
Appeal Na. 122 of r942 dismissed. 


Before Mr, Justice P. Chakravastti, 


‘TARANGINI MITTRA pe: 
; p. i 1946, 
x verad 
ABHILASH (ALIAS) ABINASH MON DOL AND oTnERS.* January, 24. 


Second appeal—If lies—Leass, construction of—Provision of payment of rent 
by paddy or a stim of money in lieu thereof—Same point decided in pre- 
vious reni suit, if res judioata—Bengal Tenancy Act (VIII af 1875), sec- 

` Hon 159-—Payment of sum of money in lien of paddy, tf involves “a 
question of the amount of rent annually payable by a tenant’, 


The dispate in the present cass was what amount -was payable by the 
_ tenant under the terms of the lease in case he failed to pay the ront la kind < 
within the relevant year. The contention of one party was that the amount 
` payable would be the paddy’s worth according to current price while the 
contention of the other party was that the amount payable was a fixed sum. 
'The question thérefore was, what was the alternative ‘amount ot rent 
payable ? 


Held, that the real question, on a` contention of this kind, was to see 
not what the strict rights of the partlesare under the agreement between 
them, but what procise question was raised before the Coart, ; ~ 


*Appeal from Appellate Decree No. 1640 of 1943, against the PO of ` 
S. Ahmed, Esq., Additional Subordinate Judge of Zilla Khalna, dated the 13th 
July, 1942, reversing the decree of P. Basu Esq., Muss Ist Dg ena 
dated the 26th March, 1942, e , : l ` 
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The question which was put In issue (in the previons rent sult) was a 
question relating to tho effect of the lease, that was a question which 
would be equally applicable to all years, and could not have any special 
meaning or any special limitations so far as any particular year was concerned, 
It was the basic question of the tenint’s true liability under the lease, in no 
way dependent on any accidental clroumstances of theclaim made in the 
suit ; and the cuestion was raised so directly and the decision is so definite 
that it operates as res judikata la the present salt, 

A question as to the amount of rent payable in money In default of the 
payment in kind belng “a question of the amount of reat annually payable 
by a tenant” a second appeal Iles to the High Court, 

When the Court below applied Itself to the.real effect of the alternative 
provision regarding payment in money and said that the amount mentioned in 
the lease could not be considered to be the reat of the tenanoy: 

Held, that this involved a decision as to what the amount of rent annually 
payable, 

When the Court below held that If payment for a yoar was not made 
within the year. the landlord would be entitled to reoorer only Rs. 33-1283 
as the equivalect of annual reat: Held, that the Court below substantially 
decided a quest:on as to the amount of rent annually payable, 


Hamid Ali v, Ram Kumar Peddar (1) followed. 

Appeal by the Plaintiff. 

Suit for recovery of rent for the year 1344 B.S. on the basis 
of a lease. 

The material facts appear from the judgment. 

Messrs, Gopendra Nath Das and Masindia Nath Ghose for the 
Appellant. 

Mr. Prafulla Kumar Chatterjee for the appearing Respondent 
(Defendant No. 2) 

The following judgment was delivered : 

Chakravarttl, J. :—This appeal ison behalf of the plaintiff 
and arises out of a suit for recovery of rent for the year 1344 B. S. 
on the basis of a lease granted to the predecessor of the defen- 
dants on the s7th of Chaitra, 1293. The plaintiff laid his claim 
at the rate of 6 Salis and 15 Palis of paddy which, according to 
him, was the rent annualiy payable, but the actual claim made 
was for a sum of money in lieu of the rent in kind, calculated at 
Rs. 7 per Sali on the basis that that was the then market price 
of paddy. The defence was that in case ths rent was not paid in 
kind no marxet prico was payable, but the plaintiff would be 
entitled to recover only a sum of Re. 33/1283 for each yoar as fixad 


(1) (1ga1) Ga l, C. 649, 
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in the lease, A second defence was that in any event the market 

price for the relevant year was not Rs, 7 per Sali but Rs 5. 
The plaintiff based his claim substantially on two grounds. 

In the first place he contended that on a proper construction of 


the lease which was Exhibit A in the case, it ought to be held _ 


that the parties intended the market price of the paddy to be paid, 
in case the rent was not paid in kind. It was contended in the 
next place that in any event this question was barred by res 
judicata by reason of a previous decision in rent suit No. 294 
of 1940 where this re question had been raised and 
decided. 

The trial court held in Droit of the plaintif on both the com 
tentions and decreed the suit at the rate claimed. The court 
held, on a construction of the lease, although it-did not deal with 
the matter very fully, that the document provided for market price. 
It also held that the previous decree operated as res judicata. 

On appeal this decision was reversed on both the points. The 
learned Judge held that the effect of the previous decree was 
limited to the claim for the year which-was in litigation in the 
previous suit and could not operate as res judicata with respect to 
the claim for any future year. With regard to the effect of the 
lease itself, he held that the parties intended the quantity of paddy 
mentioned to be the rent payable and further stipulated that in 
case the paddy rent was not paid in time, the lessor would be 
entitled only to the fixed sum of Rs, 33/12 as the equivalent of 
the paddy rent. On these findings the learned Judge decreed 
the suit in part in accordance with his view of the terms of the 

Thereupon the present second appeal was preferred by the 
plaintif. 

A preliminary objection was taken on behalf of the ippen 
respondent who; I may state, is defendant No, 2 in the suit. It 


wis cOntended that the suit was one for rent and valued only at ~ 


‘Rs, 57/9. Tho decision appealed from was docision of a Subor- 
dinate Judge and therefore, having regard to the provisions of 
section 153 of the Bengal Tenancy Act, no second appeal lay, 
inasmuch as the learned Judge had decided none of the questions 
mentioned in the proviso to sub-clause (5) of that section. 

The argument in support of the preliminary objection was 
put before me in the following manner. It was that under the 
Bengal Tenancy Act that rent meant whatever.was lawfully pay- 
able or deliverable in money or kind by a tenant to the. landlord 
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pie on account of the use or occupation of the land-held by him. 
1046. Reference was next made to the terms of section 153 and it was 
nye 

Tarangini Mittra COntended that the only one ‘of the exceptions under which the 
aie ree present case could possibly come was that contained in the last 
Abinash Mondol; Clause of the proviso, viz, “a question of the amount of rent 
cs peveriti, ¥. annually payable by a tenant”. On these provisions it was com- 
— ~*~ tended that there was no dispute in the present case as regards 
the amount of rent annually payable which, according to bath 
parties, was 6 Salis 15 Palis of paddy. The only dispute was with 
regard to the amount paid in case a default occurred in payment 
of the rent ; but that amount, it was contended, could not be 
said ta be ren: as the term was understood in the Bengal Tenancy 
Act. It was cnly a sum of money in the nature of penalty ; or it. 
might be the variable equivalent of the-rentin kind ; in no case 

could it be said to be the rent annually payable. 


. 


I am not prepared to give effect to this contention. It seems 
to me that the real question, on. a contention of this kind, is to 
seo not what the strict rights of the parties are under the 
engagement between them, but what precise question was raised 
before the court below and what it actually decided. The 
dispute in the present case, in my view, was what amount 
was payable by the tenant under the terms of the lease in 
case he failed to pay the rent in kind within the relevant year. 
The contention of one party was that the amount payable could 
be the paddy’s worth according to current price while the corm 
tention of ths other party was that the amount payable was a 
fixed sum. On these contentions the question which arose and 
fell to be decided was, in my view, what amount was payable to 
satisfy the landlord’s claim for rent in cases where the principal 
mode of payment, viz, payment in kind was not complied with ; 
_in other words, what was the alternative amount of rent payable ? 


Turning next to the other part of the question, viz, what the 
learned Judge haa actually decided, it will appear from his judg- 
ment that he has decided several things. In the first place he 
has applied himself to the real éffect of the alternative provision 
regarding payment in money and has said that the amount men- 
tioned in the Isase cannot be considered to be the rent of the 
tenancy. This, ia my view, involves a decision as to what the 
amount of rent annually payable is not. All that we are con- 
cerned with is a decision and it is immaterial whether the decision 
is of a positive or a negative charcter, 


+ 
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In the second place, the learned Judge bas held that if payment 
for a year was not made within the year, the landlord would be 
entitled to recover only Rs. 33/ra as the equivalent of the annual 
rent. It was contended that this wasa finding as to what was 
‘recoverable’ by the landlord and nota finding as to the amount 
of rent annually payable by the tenant. This argument, in my 
view, overlooks the fact that what is recoverable by the landlord 
is payable by the tenant; and since the learned Judge was 
deciding a general question as to what the measure of the alterna- 
tive liability of the tenant would be, in my view, here too, he was 
deciding substantially a question as to the arnount of rent annually 
payable. 


I am fortified in the view which I am taking by an observation 
cofitained ina judgment delivered by a Division Bench of tbis 
Court and reported viz. Hamidali v. Ram Kumar Poddar(t). It 
is true that the question did not call for decision in the case 


inasmuch as the claim exceeded the amount of Rs. roo, but an. ~ 


expression of opinion was recorded by the court and I may 
usefully refer to the proposition stated. It was observed that tia 
question ás to the amount payable in money in default of the 
payment of rentin kind isa question of the amount of rent 


annually payable bya tenant within the meaning of section r33 


of the Bengal Tenancy Act”. With that view I respectfully 
agree. 


T am, therefore, of opinion shat the preliminary objection must 


‘be overruled. 


x 


In view of the previous rent decree, it seems to me unnecessary 


to decide in this appeal the dispute between the parties as to 


terms of the lease. Cases of this type are quite familiar to courts 
of law and must ultimatély be decided on the language of the 
relevant document, taken as a whole, which perhaps is not always 
very easy to construe. In the present case, however, that task 
need not be undertaken because the matter was decided in a 
previous litigation between the parties. The decree upon which 
jhe plaintiffs rely was, as I have stated, passed in Rént Sult 
No. 294 of 1940. The-claim in that suit was a claim for the 
market value of the paddy rent for the -year 1343 B-S, ; and it 
appears from a reference to the judgment passed that the -identical 

: y 


(1) (1921) 6a I C. 639. 
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question, put in issue in the present case, was raised there as well, 
In the course of the Judgment the learned Munsiff who decided 
that case observed as follows : 


“The only defence which was pressed. at the time of trial is 
that the plaintiff cannot get the price of paddy at the market rate. 


‘In accordance with the terms of those documents the plaintiff can 


only claim Rs 33-12 which is the price stated there.” : 
The question which arose for consideration on that defence 


was stated by the learned Munsiff to be “whether the plaintiff is 


entitled to claim the amount of paddy at the prevailing market 


“rate.” His decision was that on the terms of the lease the plaintiff 


was entitled to claim the market price. He referred inter alia to 
the circumstance that the lease was a mokurart lease and observed 
that if the lessor was letting out the land at a fixed rent in kind, 
it was inconceivable that he was at the same time taking the risk 


of a fall in prices by agreeing to a fixed equivalent in money for 
all time. 


- The learned Judge has dismissed this judgment and“ decree 
with the observation that it operated only as to the claim of the 
particular year for which rent was being claimed in that suit; and 
it is stated, by way of the'reason for this view, that the cause of 


‘action for rent recurred from year to year. I do not see how the 


decision, in the previous case can be said to be limited to the claim 
for any particular year. The question which was put in issue - 
was a question relating to the effect of the lease and surely that 
was a question which would be equally applicatle to all years, and 
could not have any special meaning or any special limitations, #0 
far as any perticular year was concerned, It was the basic 
question of the tenants’ true liability under the lease, in no way 
dependant on any accidental circumstances of the claim made in 
that suit. Again, the question was raised so directly and the 
decision is so definite that it seems to me to be beyond argument 
‘that it must operate as res judicata. Iam of opinion, therefore, 
that the defendants in the present suit are bound by the interpreta- 
tion of the lease contained in the judgment in Rent Suit No. a94 
of 1940 which they invited and suffered and they are liable to pay 
the plaintiff the market price of the paddy in case of default in 
payment in kind, as held in that judgment. 5 

In view of what I have said above ft is unnecessary for me to 
consider, on my own account, the effect of the Potta of 1293. 


/ 
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The result is that the appeal is allowed, the judgment and 
decree of the lower appellate court are set aside and those of the 
learned Munsiff restored. The appellant will have his costs in this 
court and in tne lower appellate court from the ee 
respondent. 


Leave to appeal under clause 15 of the Letters Patent has been 
asked for. It is refused. ” 


8, C Appeal allowed, 


Before Mr. Justice B. K, Mukherjea and Mr, 
Justice W. Mac C. Sharpe. 


AMIYA PROVA DAS 
- v. 
JYOTI PROKASH GHOSH.* 


Appeal, tf lies—Civtl Procedure Cde (Act V of 1908), section ¢7-—Claim by 
wife undar Order ar rule 58—Death of husbaxnd—Wife became the 
representative——Leave to sue granied under section 19 of the Letters 
Patent--Revocation of grani, when to be made—Prepristy of grant 
-A handnote was executed and the consideration paid In Mymensingh 

where the defendants live. The obligee subsequently assigned the hand- 

note to h's son in Calcutta. Later on the son obtained a decree upon the 
handnote ln the Original Side of the High Céart which he sought to execute 

In Mymensingh, Tho jodgment-debtor objected to the execution of the 

decreas on the ground that it was passed without jurisdiction. His wife 

also made a claim under Order 21 rule 58 of the Code of Ciy Procedure 
with regard to some items of property. During these proceedings the ' fudg- 
ment-debtor died leaving his wife : 


. Held, that the decision regarding the claim. of thp wife whioh was 
made ata time when she bad by the death of her husband | became the re .; 
presentative of the judgment-debtor, was a deolsiéa under section 47 of the ` 


“Code of Civil Procedure. The appeal was, therefore, competent and not 
barred under the provision of Order 31: ‘rile G5 o£ che Code ‘of Ciril 
Procedure, 


ve from Original Orders Nos. 4 and § of 1945; . daha the Order 
of C, C. Basu, Esq., Subordinate Judge of Zillah Mymensingh, 3rd Court, 
dated 3rd July, 1944, in Misc, Case Now. a and 4 of 1944. 
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Punchanun Bundopedhya v, Rabia Bibi (1) followed. 


Assignment of tae decree In Calcutta constituted a part of the cause of 
action and there would be no want of jurisdiction if leave to sue in the Origt 
nal Side of the High Court was obtained, 

Prima facie the Court has jurisdiction unless absence of jurisdiction is 
apparent on the face of the record. 

Where leave bas been granted urdec section 19 of the Letters Patent 
and wherg the propriety of th» grant is challenged, the proper course is 
for the defendant to apply at the earliest opportunity for revocation of the 
grant. m Ha * 

Kalsoram v, Fonistha (2); Dawlatram v, Makarajlal (3); Harnathrai v. 
Sew Prosad (4) and Radhiba Mohan v. Bhobani (5) followed. 

Appeal by the Judgment debtor. 

Application by the judgment-debtor under section 47 and 
claim by his wife under Order a1 rule 58 of the Code of Civil 
Precedure, 

The material facts will appear from the judgments, - 

Messrs. Rajendra Bhusan Raksi and Siva Kali Bagchi for the. 
Appellant. 

Messrs. Birencra Kumar De and Satya Prosad, Banerjes for 
the Respondent. 

l ` C. -A VY 

The following judgments were delivered : 

Sharpe, J.:—These two appeals arise out of proceedings in 
execution of a decree obtained by the respondent against Sarat 
Chandra Das, husband of the appellant, Amiya Prova Das, and 
others, on 30th May, 1941 in Suit No. 1840 of 1940 in the Original 
Side of this Court. The claim in that suit was based on a hand-note 
executed by Sarat Das and others in favour of the father of the 
respondent, in Mymensingh. It was subsequently assigned to hig 
son, the present respondent, in Calcutta. The decree was transferred 
to the District of Mymensingh for execution in March, 1943 and the 
decree-holder prayed for attachment and sale of eleven lots of 
property. The-jadgment-debtor, Sarat Das, preferred an objection 


‘under section 47 Civil Procedure Code to the execution on the 


0, (1890) 1. L. R. 17 Cak. 711 ~ (F. B.) 7 
(a) - (1935) 40 C, W. N, 161. roy 
(3) (1985) 40C, W.N 164, 

(4) (1938) 40 C. W, N. 165, 
(8%) (1996) 40 C. W. N. 717. 


- 
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ground that the decree was made without jurisdiction, The. 
appellant, Amiya Das, preferred a claim under the provision af 
order ar, rule 58 Civil Procedure Code to lot No. 4, a holding in 
village Dhamsur with the structures thereon described separately as. 
lot No. 8, and to lot No. 6, a holding in village Mallikbari with the 
structures thereon described separately as lot No. 7. 
Miscellaneous cases were started an account of this objection 
and ‘claim. Judgment-debtor, Sarat Das, died during the pendency 
of these cases and the appellant Amiya Das, who was his only heir, 
was brought on the record as bis representative. Both cases were 
heard together and were dismissed. The learned Subordinate Judge. 
held thar the objection under section 47 Civil Procedure Code could 
not be sustained since there was nothing on the face of the record: 
to show that the decres was made without jurisdiction, and after 
consideration of the evidence he came to the conclusion that lots. 
Nos. 4 and 8 of village Dhamsur and lots Nos. 6 and 7 of village 
Mallixbari belonged to the judgment-debtor, Sarat Das, and were in 
his possession up to the time of his death, Amiya Das has now. 
appealed against these decisions. 
` A preliminary objection was taken by Mr. De for the resporm 
dent with regard to the competency of Misc. Appsal No. 4, which 
is directed against the decision in respect of the appellant’s claim 
made originally under Order ar rule 58 Civil Procedure Code, 
His contention is that by reason of the provisions of Order ar 
rule 63 no appeal lies against the order rejecting the claim. Hav-. 
ing regard however to the prirciples laid down in the. Full Bench- 
decision, Punchanun Bundopadhya v. Rabia Bibi (1), we are of 
opinion that the decision regarding the claim of Amiya Das which 
was made at a time when shs had by the death of her husband: 
become the representative of the judgment-debtor, was a decision: 
under section 47 of the Code of Civil Procedure. It is true, as, 
pointed out by Mr. De, that some distinction may be made be- 
tween the facts of the case which led to the Full Bench decision 
referred to above and the present one, in which the wife.of the 
judgment-debtor preferred her claim before she became his. 
representative, but we think that fact makes no difference in, 
principle and we are satisfied that the decision against which 
Misc. Appeal No. 4 has been preferred is clearly on a question 
“arising between the parties to the sujt in which the decree was: 
passed or their representatives, and relating to the execution, 


(1) (890) L L R 17 Cak. yrr (R B.) 
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discharge or satisfaction of the decree”. In our opinion therefore, 
the appeal is competent. 

On the merits, we think the appellant is entitled to succeed so 
far as the Mallikbari property is concerned. Amiya Das claimed 
that property by virtue of a settlement from the landlord on 
payment of Rs. aro as Nazar, after the holding had been sold 


„in auction in execution of a decrees for arrears of rent 


and purchased by the landlord. That the holding was sold for 
arrears of rent, purchased by the landlord and settled in the 
name of Amiya Das is not disputed. The onus was therefore on 
the decree-holder to prove that this was a benami transaction. No 
evidence was however adduced in support of such a contention. 


On the other hand, evidence of settlement with the appellant 


has been given by the appellant herself and by her witnesses 
Nos. 1,2 and 7. These witnesses have given evidence also of, 
payment by her of the Nazar of Rs. zro P. W’s t and 2 may 
have some reason for deposing in the appellant’s favour but we 
can find no reason to distrust the evidence of P. W. 7. 

The learned Subordinate Judge based his decision regarding 
the benami nature of the transaction mainly on inference drawn 
from the fact that the judgment-debtor allowed this property to 
be sold for arrears of rent ata time when be was in financial 
difficulties and when the attachment and sale of his property in 
execution of decree was not unlikely. In the absence of any 
evidence for the decree-holder and in view of the positive evidence 
on the side of the appellant, we do not think such inferences were 
at all sufficient to justify the conclusion that the transaction was 
a benami one. There was nothing inherently improbable in the 
judgment-debtor being unable to pay the arrears of rent, and 
there could certainly have been no guarantee that the property if 
put up to sale would be purchased by the landlord and settled 
with the judgment debtor's wife. There is absolutely no evidence 
of any collusion between the landlord and the appellant in this 
matter or of the inability of the appellant to pay the sum of 
Rs. s10a8 Nazar. We have no hesitation therefore in holding 
that her claim to the Mallikbari holding bas been established. 

With regard to the structure on the Mallikabaeri property, Amiya 
Das and her witnesses t, a and 5 have deposed that these were 
erected at her cost and that she was ina position to pay sucha 
sum ; and there is-no evidence to rebut the testimony of the 
appellant and her witnesses on these points. The amount said 
to have been spent on these structures is between Rs. 300 to 
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Rs. 300, and in the absence of any evidence to the contrary, we 
cannot say that the appellant: had not the means to pay this 
amount. It is moreover common ground that the original 
buildings on the Mallikbari property were dismantled and the 
materials removed, and in view of the settlement of the Mallikbari 
with Amiya Das, there ssems to us nothing improbable in the 
erection of the new buildings on the property at her cost. In 
consideration of the evidence and facts as a whole, we 
are of opinion that her claim to these structures has also been 
established. 

The position with regard to the Dhamsur property is however 
different, Itis the case for the appellant that this holding was 
settled with her in korsha right by ber husband. No lease was 
granted and the only documentary evidence in support of the 
alleged settlement consists of three dakhilas which have neither 
been signed by Sarat Das nor proved by his officer Chandi Kumar 
Nandi by whom they purport to have been granted. The transac- 
tion is certainly suspicious in nature, and the onus was clearly on 
the appellant to prove the settlement and the erection of ths 
structures at her cost. Apart from her own statement, evidence 
of the korsha settlement has been given only by her uncle in-law, 
Rajendra Sarkar, P. W. 1 and by Aftabuddin Choudhury P. W. 2, 
Rajendra Chakravarty, P. W. 3 and Rajani Kanta Sarkar, P. W. 4. 
Aftabuddin Choudbury and Rajendra Chakravarty were close 
friends of Sarat Das or his father, and so likely to support the 
appellant, whilst Rajani Kant’s admission that he did not know 
that Sarat Das had any right in the Dhamsur property, and his 
- contradictory statements about the year and place of the alleged 
settlement indicate that he is not a witness on whom reliance can 
be placed. The reason given forthe korsha settlement seems to 
us far from satisfactory, and the whole On of an oral settlement 
appears most improbable. 

As regards the structures in the Dhamsur property, the case 
for the appellant is that these were erected at her cost for about 
Rs, 4000, The source of the money is said to have been the sale 
of ornaments, receipt of various small sums fiom her mother and: 
mother-in-law and “Asirbad’ money given at the time of her 
marriage. According to the appellant, the main source was the 
“Asirbad” mdney amounting to Rs, 800, This, it is said, was 
kept with her uncle-in-law Rajendra Sarkar, who invested it on 
her behalf but the appellant could not say what amount was 
realised by this investment. Rajendra Sarkar makes no mention 
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of the receipt or investment of this sum by him, and except for 
a vague statement of Rajendra Chakravarty who admits that he 
was not present when any money was given to Rajendra Sarkar, 


_ there is no corroboration of this part of the appellant’s evidence, 


or of her claimto have received money from her mother or 
mother-in-law. Hriday Sarkar, P. W 8, alone corroborates the 
evidence of the appellant that she received Rs. 500 by the sale of 
her ornaments but even if that evidance be accepted, we think there 
is nô adı quate procf that the had sufficient means to construct the 
buildings on the Dhamsur property. It is admitted that the build- 
ings on the Mallikbari property were dismantled and in the absence 
of any satisfactory evidence as to the disposal of the materials, we 
think it most probable that these were used for the construction of 
the new home at Dhamsur. Lalit Mohan Mustri, P. W. 5, admits 
that all the sheets used for the Dhamsur house were used materials, 
thong he says of course that they were not brought from the 
Mallikbari house. However that may be, on consideration of the 
evidence as a whole we agree with the view of the learned Sub- 
ordinate Judge that the story of the appellant’s taking Korsha 
settlement and erection of the buildings onthe Dhamsur property 
with her own money cannot be accepted. We think therefore that 
her claim to that property was rightly rejected. 
With regard to Miscellaneous Appeal No. 5, Mr. Bakshi has 
contended that as the Hand-note was executed, the consideration 
paid, andthe defsndants are residents outside Calcutta, the High 
Court in ‘the Original Side had no jurisdiction to try the suit in 
which the decree sought to be executed was passed. It is however 
not disputed that the assignment of the decree in Calcutta will 
constitute a part of the cause of action and it is conceded that 
there would be no want of jurisdiction if leave to sue in the Original 
Side was obtained. We must assume, $rima facie, that the Court had 
jurisdiction unless absence of jurisdiction is apparent on the face of 
the record, and we agree with the learned Subordinate Judge in 
holding that no absence of jurisdiction is apparent. Moreover we 
finda clear admission in the written objection of the judgment- 
“debtor that he was aware of the institution in the Original Side of 
this Court (a suit ?) for recovery of the amount claimed on the hand- 
note. The sui‘, it is said, was not contested because of an assurance 
given by the decree-holder’s father that the decretal amount would 
be realised from other judgment-debtors. There is no reason to 
suppose that the necessary leave was not obtained in accordance 
with section 13 of the Lettera Patent, and it is well settled that 
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where leave has been granted and where the sania of the grant is 
challenged, the proper course is for the defendant to apply at the 
earliest opportunity for revocation of the grant. The decisions 
Kalooram v. Jonistta (1); Daxlatram v- Maharajlal (2); Harnathrat 
v. Sew Prosad (3) and Radhika Mekan v. Bhobani (4) may be 
referred to in this connection. Although the defendant judgment- 
debtor was aware of the suit, he-took no steps to revoke the lease or 
to set aside the decree and we agree that he cannot now be permitted 
in the course of exzcution proceedings to claim that the decree was 
without jurisdiction on this ground. We think this matter was 
decided correctly by the learned Subordinate Judge, and this appeal 
must therefore be dismissed. 

In view of the conclusions reached above, we allow “Miscella- 
neous Appeal No. 4 in so far as it relates to the appellant’s claim to 
the Mallikabari property, and we direct that the execution case- shall 
fot proceed against that properly, f e, Lot Nos. 6 and 4 of the 
execution petition, and that such property shall be released from 
attachment forthwith. The appeal in regard to the Dhamsur pro- 
perty, Lot Nos. 4 and 8 of the execution petition is dismissed. We 
make no order as to the costs of these appeals. 


Mukherjea, J, :—I agree. 


M.A, K.3 A. T, M Appeal No. 4 allowed in part 
Appeal No. 5 dismissed. 


(1) (1935) 40 C. W. N 161. 
(a) (1935) 40 C. W. N. 164. | 
(3) (1935) 40 C, W. N. 168. 
(4) (1936) 40 C, W. N. 717. 
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CIVIL REVISION. 


Before Mr. Justice B. K. Mukherjea and Mr, Justice 
A. L. Blank. 


RAM BRICH SINGH 
V. 
THE PROVINCE OF BENGAL.* 


Compensatien—Validity of order made by arbitrator under Defence of India 
Act (Act XXXV of 193q)—Section 19 (1) (8), nature af reference under 
Arbitrator, if has jurisdiction to direct enquiry on a mailer extranseus 
te the refereucs—Direction, if illegal and improper—Rulss 5, 6 and 
75A(1) of the Defence of India Rules. 

In determining the validity or -otherwise of an order made by an arbitrator 
under the Defence af India Act, the Court is to look primarily to the provi- 
sions of the Act itself and the Rules framed thereunder, and this can be supple- 
mented by the provisions of general law with regard to matters on which the 
Act or the Rules are silent provided that they are not inconsistent with 
the latter, 


If the person to be compensated preys for an arbitration on a specifo 
ground, the Collector has not got to make a reference on that per.ioular 
ground only, The entire question of compensation is referred to arbitration 
and the arbitrator is to hear the matter in aocordacce with tho provisions of 
the'Defence of India Act and follow, so far as practicable, the procedure laid 
down for sults of an original civil character in the Code of Civil Procedure, 
The jurisdiction of the arbitrator is not confined to a consideration of the only 
ground that has been taken by the claimant, 


A reference to arbitration under section 19 of the Defence of India Act is 
not preyloualy of the same chaructor and has not the same jegal implicstion as 
a referenos to Court by the Colieo:or under section 18 of the Land Acquisition 
Act, 


It Is, open to the Central Government to raise an issue before the 
arbitrator relating to the measurement or area of the lands acquired even if the 
question was not ralsed at any earller stage of the proomding, The offer of 
Collector, which proceeded on the basis of oartain measurement is not final 
on the law and it is open to the Central Government to ask the arbitrator to 
investigate the matter on other and further evidence. 


Thero can bend question of sending the case back on remand by the 
urbltrator for further Investigation by the Collector or foc making a fresh offer 
to the claimant with the sanction of the Government. Ifa fresh offer is made 


*Civil Revision Caso No, 9114 of 1945) against the order of the Arbitrator, 
T. C. Bunarjeo, Esq., Additional District & Sessions Judge, Midnapore, dated 
gand September, 1945, paseed in Arbitration Case No, 6 of 1944 (appointed 
under sestion 19 of the Defenos of India Art). 
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which is not accepted by the claimant a fresh arbitration must necessarily 
followed and the basis of the present arbitraticn- proceeding will disappear 
altogether. f 
The proper Re A for the arbitrator to follow wili be to ask the parties 

to file thelr respective statements as contemplated in section 1) (1) (d) of ini 
Defeace of India Act. 

Application for Revision by the Claimant for compensation. 

Application for arbitration under section 19 (1) (b) of the 
Defence of India Act. 

The material facts will appear Kai the jadah : 

Dr. Naresh Chandra Sen Gupta, Messrs. Jatindra Mohan 
Choudhury and Ranajit Acharyya Choudhury for the Petitioner. 

Massra. Apurba Charan a and Nirmil Kumar Sen for 
the Opposite Party. 


The following judgments were delivered : 


Mukherjea, J. :—This Rule is directed against order of the 
Additional District Judge of Midnapore, dated the sand September, 
1945, made asan arbitrator appointed under section 19 of the 
-Defence of India Act. 3 

The facts material for our present purposes may be shortly 
stated as follows. By an order, dated the 20th Juné, 1942, a large 
tract of land measuring about 1278°84 acres, situated in the District 


of Midnapore, and belonging- to the petitioner and sev-ral other ' 


persons was requisitioned by :the Central Government for ths 
construction of an aeorodrome,. under Rale 75A(r) of the Defance 
of India Rales. There were different classes of lands comprised in 
the requisitioned area, and they consisted of sa? jungles, jAzats 
jungles, paddy fields, waste lands and also lands on which sada 
grass was grown. A map of the entire arez wis prepired som> tims 
in 1943 and the area of; the land-growing sač grass was shown in 
the map to measure 437°38 acres. Somatime after this, the Central: 
Government decided to acquire these lands permanently under 
Rule 75A(2) of the Defence of India Rules, and the notice of 
, acquisition was served upon the petitioner on the 2oth August, 1943. 


On the 4rd September, 1943, the Collector assessel the amount 
of.compensation payable to the petitioner in respect of the various 
classes of land, and 73 per cent, of ths comp2nsatinn mney was 
paid to the petitioner on different dates,—the pstitionsr acqaiescing 


in the valuation made by the Collector with regard to all classes of © 


land except those on which sakoi grass was grown. 
The compensation allowed by the Collector in respect to the 


_ sabol grass lands was further reduced by the Central Government, ` ` 


* 
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and eventually, the rate fixed was Rs. 39-6 per acre on the basis of 
an out turn of 35 maunds per year. 

. The petitioner did not accept this valuation of the sado¢ grass 
land, and on the 31st October, 1944, the matter was referred, on 
his application, for arbitration to the then additional District Judge 
of Midnapore who was appointed an arbitrator under section 19 (1) 
(b) of the Defence of India Act. 

In the letter of reference written by the District Magistrate, it 
was stated that 437.38 acres of land belonging to the petitioner were 
acquired under Rule 75A of the Defence of India Rules in connec- 
tion with an airfield project at Salbani, and as the petitioner was not 
satisfied with the rates of compensation offered for these Janda, this 


- reference was made. The Government notification appointing Mr. 


T. C. Banerjee, the present Additional District Judge of Midnapore 
as arbitrator under section 19 of the Defence of India Act was made 
on the r9th May, 1945. This notification did not give the area of 
saboi grass Janda acquired, but described them as arable lands. 
growirg sadcé grass in seven svowsas the names of which were men 
tioned in the schedule to the notification. 

Both the parties appeared before the arbitrator in due course, 
and the case was fixed for hearing on the 15th September, 1945. 
On the 74th September, 1945, thè Government pleader of Midna- 
pore wrote a letter to the arbitrator stating that it appeared from 
the evidence subsequently received by the Collector that the figures 
regarding the area of the land in question under saboi grass culti- - 
vation, and the outturn thereof given in the mip and the schedules 
were Incorrect and were based on wrong data, and it was prayed 
that the case might be sent back for fresh enquiry and fresh offer 
with the sanction of the Government.~ The petitioner fled a written 
petition pointing out iafer alia that the area of the sadoi grass lands | 
as shown in the mep was never disputed and that the only contro- . 
versy was about the annual outturn of these lands and. the rates of 
compensation to be allowed for the same. The arbitrator, it was 
said, had no jurisdiction to direct a fresh enquiry regarding the area 
of the land, and it was entirely beyond the scope of rsference, 
The arbitrator overinled this objection, and by an order, dated the 
aand September, 1945, directed that the case should be sent back . 


‘for the purposes of a fresh. enquiry and for a fresh offer: by the 


Goveriiment. It is against this order that the present Rule has been 
granted.’ i 
The contentions raised on behalf of. the petitioner are of a two- 


- fold character, [t is contended, in the first place, that the arbitrator 


> 
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had no jurisdiction to direct enquiry on-a matter which was wholly 
extraneous to the reference and in respect’ to which there was no- 
dispute between the parties. It is argued in the second place that 
the order made by the arbitrator is illegal and improper and is not 
warranted by the Defence of India Act or the provisions of general 
law. We will take up these two points one after another. 

Now, so far as the first ground is concerned, we are unable to 
accept the contention put forward by Dr. Sen Gupta that a reference 
to arbitration under section 19 of the Defence of India Act is 
precisely of the same character and has the same legal: implication 
as a reference to Court by the Collector under section 18 of the 
Land Acquisition Act. Under section 11 of the Land Acquisition 
Act, the Collector has to make an award determining the true ares’ 
of the land and the compensation which, in his opinion, should be 


allowed for it and subject to the provisions for reference contained | 


in the Act, such award is final and conclusive as between the 
Collector on tre one Land ard the persons interested cn the other 
as regards the true area and value of the land. Under section 18 of 
the Lard Acquitition Act, any pereon who has rot accepted the 
award may ly written application to the Collector require that the 
matter may be referred bythe Collector for determination by the 
Court and the section specifies four different grounds of objection 
namely, (1) to the measurement of the land ; (a) to the amount of 
compensation ; (3) to the persons by whom it is payable ; and 
(4) to the apportionment. By section ro of the Land Acquisition 
Act, the function of the Court ona reference being made is to 
determine the objection, and only persons interested in the objection 
are to be summoned before it, and by section 21, the scope of the 
enquiry is to be restricted to a consideration of the interest of ‘the 
persons affected by the objzction. As was pointed out by their: 
Lordships of the Judicial Committee in Pramuka Nath Mullich vo 
Secretary of State for India in Cowncil (1), the jurisdiction .of the- 
Court under the Land Acquisition Act is strictly limited by-the 


terms of these sections. It only arises when a specific objection hag- 


been taken to the Collector's award, and it is confined to ore 
tion of that objection only. 


It is quite true that in assessing compensation for lands acquired , 
under the Defence of India Rules, the Central Government. adopts. 


as its guide the main procedure laid down in the Land Acquisition 
Act, but the provisions of the Land Acquisition Act exept in so far 
as they are expressly incorporated in the Defence of India Act ar. 


(1) (1¢@9) L. R. 571. A. 10Q. 
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the Rules framed thereunder, do not in terms apply to any acqui- 
sition under the latter. In determining the validity or otherwise of 
an order mace by an arbitrator under the Defence of India Act, wa 
have got to look primarily to the provisions of ‘the Act itself and 
the Rules framed thereunder, and this can be supplemented by the 
provisions of general law with regard to matters on which the Act 
or the Rules are silent provided that they are not inconsistent with 
the latter. 

Section 19 of the Deferce of India Act lays down that in a case 
of compulsory acquisition of immovable properties, compensation 
shall be paid, thé amount of which will be determined in accordance 
with the principles set out in the section itself. ‘The first provision 
is that when the amount of compensation’can be fixed by agreement, 
it shall be paid in accordance with such agreement, where no such 
agreement can be reached, the Central Government is to appoint an 
f arbitrator. Section tg (1) (d) further prevides that at the com- 
mencement of the proceeding before the arbitrator, the Central 
Government and the person to be compensated shall state what, in 
their respeciive opinions is a fair amount of compensation. 


Clause (e) provides that the arbitrator in making his award shall - 


have regard to the provisions of sub-section (1) of section 33 of the 
Land Acquisition Act, 1894 so far as the same can be made appli- 
cable. Lastly, clanse (g) liys down that save as provided in this 
section and in any rules made thereunder, nothing in any law for 
the time being in force shall apply to arbitrations under this section. 
Sub-sections (2) and (3) empower the Central Government to maka 
rules for the purpose of carrying into effect the provisions of this 
section. 
Rule 5, thus framed, indicates the manner in which a person to 
be compensated and who does not accept the offer has got to apply 
for arbitration. He has to make an application to the Collector for 
referring the case to arbitration with necessary written statement of 
his case. Upon the application being made, the Collector shall 
refer the case with all relevant papers to the arbitrator and give 
notice of the reference to the person or persons to be compensated. 
Rule 6 contains a very important provision, and lays down that 
the arbitrator shall have lke powers and shall follow the like proce- 
dure as the Court has and follows in the exercise of its ordinary: 
original civil jurisdiction under the Code of Civil Procedure, 1908. 
From the provisions set out above, it is quite clear to our minds 
that ifthe pereon to be compensated prays for an arbitration on a 
specific grounc, the Collector has not got to make a reference on 
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that particular ground only. The entire question of compensation 
is referred to arbitration, and the arbitrator is to hear the matter in 
accordance with the provisions of the Defence of India Act, and, 
follow, so far as practicable, the procedure laid down for suits‘of an 
original civil character in the Code of, Civil Procedure. 

` The offer of compensation made by the Government under the 
Defence of India Act is not an award within the meaning of 
section 11 of the Land | Acquisition Act. It is not conclusive 
evidence of the area or value of the land as between the Collector 
and the person to be compensated as is the case under the Land 
Acquisition Act. A reference to arbitration made under section 19 
of the Defence of India Act is different in material particulars from 
a reference to Court under section 18 of the Land Acquisition Act, 
and the functions to be discharged by the-arbitrator are not 
precisely the sams thatare exercisable by the Codrt under the 
provisions of the Land Acquisition Act. 

The Collector, as said above, in referring the matter to atbitra- 
tion has not got to specify any particular ground of objeotidn, nor 
is the jurisdiction of the arbitrator confined toa consideration of 
the gronnd that has been taken by the claimant. The entire matter 
relating to the compensation of the Mad 1s referred to the arbitrator, 
and at the commencement of the proceedings, cach party has to 
state what, in his opinion, is a fair compensation for the land 
acquired. These statements take up the position of pleadings before 
the arbitration Court and upon these pleadings, the arbitrator “has 
got to determine the questions in issue following in substance the 
procedure laid down inthe Code of Civil, Procedure. We hold, 
therefore, that itis open to the Central Government to raise an 
issue before the arbitrator relating to the measurement or area of 
the lands acquired as such mattera are quite relevant for the pur- 
pose of determining the amount of compensation money ‘to be paid 
for the land. The offer of the Collector which proceeded on the 
basis of certain measurements is not final on the point, and it is 
open to the Central Goverment -to ask the arbitrator to investigate 
- the matter on other and further evidence. The first point, therefore, 
raised by Dr. Sen Gupta fails. 

Wo think that the second ground put forward in support of the 
petition is more substantial. It is quite open to the arbitrator, as 
bas been said already, to enter into the question of measure ment or 
the area of the lands acquired even if the question was not raised 
at any earlier stage of the proceeding. But we do not and cannot 
approve of the procedure that has been followed or the order that 
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<. has ve made in this case. There can bê no, question. of sending 
the case back on remand for further investigation by the Collector 
or for making a fresh offer to the claimant with the sanction of the 
Government. If afresh offer is mada which is not accepted by 
the claimant a fresh arbitration must necessarily follow, and the 
basis of the present.arbitration proceeding will disappear altogether. 

The proper procedure for the arbitrator to follow, in our opinion, 
will be to ask the parties to file their respective statements as 


- contemplated by section 19 (1) (d) of the Defence of India Act.” It 


will be open to the Central Government, if it so likes, to aver in its 
statement that the area of the sabdo; grass land is much less than 
what it was ociginally thought to be, and consequently the amount 
of compensaton would be much less. The question of area wil] 
then bea meterial issue in the case, and it will be open to the 
arbitrator tq decide this question either by taking evidence himself 
or by directing a local investigation by a competent Commissioner 
according to the provisions of the Code of Civil Procedure. 

We may observe here that as the provisions of the Code of Civil 
Procedure ara to be followed, the petitioner will be entitled to 
inspect all ths documents which the Central Government may file 
in support of its written statemefft. 

This Rule, therefore, succeeds in part. The order made by the 
arbitrator is cot aside and the case is sent back to be proceeded ` 
with in accordance with the directions givan above, 

| We make no order as to costs in this Cqurt. 
Let the records be sent down as early as possible. 


- Blank, J.:—I agree. 
MA KG AT, M Rule made qbsolute in pari: 
l l Case seni back, 


|] 
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“APPELLATE O1VIL. - > vs 
I Before Mr. Justice P, Chakravartti 


BAIDYA NATH CHAKRAVARTTI AND OTHE» S 
v. 


i KRISHNA BHUSAN DAN AND OTHERS * 


Cai 


Lease—Construction of—Demising tank for rearing fish and the bank te plani 

. and cut down trees—One instrument containing two leases—Lease ef 

land with trees standing thereon—Lassec’s enjoyment— Maintaining 
garden and irees standing thereon—Levelopment of land as garden, 

Whore lands on the banks of a tank are demised, as soch, for the pur- 
poses of cultivation and the demise of the tank -is attached the eto generally 
in ald of the calttyation of the banks, whether expressly or by implication, 
the lease is for agricultural purposes but where the lease of the tank ıs for 
rearing fish therein with a right to cut-down trees from and plant trees on the 
bank, it cannot be a lease for agricultural purposes. 

Where two distinct propsrtles aro demised by the same Instrument and 
indsed by the same sentence in the same instrament, lt is hardly likely that 
- the parties would be contemplating a tenancy for one purpose in respect of 

ons of the properties and a tenancy for quite a different purpose in respect of 
the other property, 

If a piece of land with trees standing thereon is let for enjoyment by the 
lessee merely by cutting down the trees which may be standing on the land 
or by planting new trees, whether such trees, be fruit trees or merely trees 
yielding timber, there Would beno lease for agricultural or horticultural 
purposes, | 
O Ráj Kumar Nali v, Mohesh Chandra Guha (1) followed. 

Sm. Rakhya Mani Debi v. Paramesh Chakravarti (a) doubted, 
.. Whore the lease is generally for maintaloing the garden and trees there- 
- jn as it was with the right of planting new trees if the lessee so chose, bat 
the purpose was not that the land would bs developed as a garden, it Ís not 
for agricultural or horticultural purpose. 


Appeal by the Defendants. 
Suit for declaration. ; : 
. The material facts appear from the judgment. 


*Appeal from Appellate Decree No. 1688 of 1942, against the decree of 
G: M. Chatterjee, Esq, Sabordinate Jadge at Asansol of Zillah Burdwan, 


dated the 6th of July, 1942, reversing thd decree of Mouw! A, Quasem, — 


Munsiff, 2nd Court, Asansol, dated the 11th of March, 1941. 


“(x) (1917) 4a I. C. S80, 
~ (a), (1985) 961. Ce 89 : 


+ 
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Messrs. Bankim Chandra Mukherjee and Sailendra Nath 
Banerjes for the Appellants. 


Mr. Apurtadhan Mukherjee for the Respondents. 
The following judgment was delivered : 


Chakravertti, J. :—This appeal is on behalf of the defen- 
dants who on the 29th of July, 1895, obtained a-lease of a certain 
tank with its banks and also a certain area of Bagan land situated 
in another Mouza from one Bishnupriya who had a Hindu Widows 
interest. The Plaintiffs had brought the suit out of which this 
appeal arises as reversioners to Ram Bishnu, the husband of 
Bishnupriya. Two questions were agitated in the courts below, 
first, whether the lease was warranted by legal necessity and 
secondly, assuming it was not, whether the defendants had acquired 
a right of occupancy by their possession as raiyats under the 
limited owner so long as she was alive. It may be pointed 
out that the defendants are otherwise settled Taiyats of the 
village. 

The trial Court held in favour of the defendants on both the 
grounds. It held that legal necessity had been proved and also 
that the defendants must, in any event, be held to have acquired 
an occupancy right. On appeal the Lower Appellate Court reversed 
the trial Court's judgment on both the points. 

So far as the first ground is concerned, it is quite clear it is a 
finding of fact, but Mr. Mukherjee, appearing on behalf of the 
appellants, complained that it was not a proper finding of reversal. 
The Lower Apsellate Court, on an extensive review of the circums- 
tances, held taat it had not been proved that this particular 
transaction of a lease had been caused by any neceasity felt by 
Bishnupriya wich regard to her maintainance or with regard to find- 
ing money for her litigation with her mether-in-law. The Court 
of appeal below has observed that there was no evidence of either 
necessity. Mr. Mukherjee pointed out one sentence in the 
evidence of the first defendant who said in a broad manner that 
the settlement with the defendants had been for maintainence and 
legal necessity. Founding on this statement Mr. Mukherjee 
contended that-the conclusion of the learned Judge could not be 
sustained inasmuch as he had omitted to consider this evidence. 

It dosa not appear to me that the evidence referred to is 
evidence of any fact at all. It was merely a statement of a general 
cbaracter that the lease had been granted for the purpose of 
lestor’s mainiensrce. That meaning of the statement becomes 
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clear when one notices the other statement by which it was 
followed, namely, that a lease was for legal necessity. It seems 
to me that by the statement upon which Mr. Mukherjee relies 
the witness was not stating any fact at all but only repeating a 
legal formula. I ami not prepared to hold that the finding of the 
learned Judge can be assailed on this ground which Mr. Mukherjee 
put forward. l 

The decision of the second question depends upon the true 
construction of the lease. The Court of appedl below has held 
that there could be no question of the defendants acquiring an 
occupancy right in the lands demised, since the lease was not 
for either agricultural or horticultural purposes, This construc- 
tion of the lease was assailed by Mr. Mukherjee who contended 
that the purpose of the lease was agricultural as the term had been 
understood by the Courts. ° 

On reference to the lease, it appears, that by it two distinct 
properties are demised, One is a tank together with its banks 
another is an area of what is descnbed as Bagan land. With 
regard to the first property it is stated that the lessee would enjoy 
the tank by rearing fish in the water and by cutting/ down or 
planting trees on the banks and also by removing the silt from 
the bottom of the tank. With regard to the second property 
which is dealt with by the same sentence, it is stated that the 
lessee would enjoy it “by cutting down the trees of the said 
garden or planting trees therein’, A reference to the sehedule 
to the lease shows that the first property was demised primarily 
as a tank with the banks as appertenances. The second property 
was of course demised as a garden. 

So far as the first property is concerned, it is to my mind 
reasonably clear that agriculture was not in the contemplation 
of the parties at all. As I have pointed out the lease is primarily 
of the tank and the reference to the bank, it appears to me, is 
only incidental. This is not a case where lands on the banks of 
a tank are demised, as such, for the purposes of cultivation and 
the demise of the tank is attached thereto generally in aid of the 
cultivation of the banks, whether expressly or by implication. 
A lease of a tank for rearihg fish therein with a right to cut down 
trees from and plant trees on the bank cannot be, in my view, a 
lease for agricultural purposes. 

By what I have said, I have gone far towards construing the 
other demise as well. For both are effected by the sams instru- 
ment and indeed by the same sentence in the same instrue 
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ment. In these circumstances it is hardly likely that the parties 
would be contemplating a tenancy for one purpose in respect of 
one of the properties and a tenancy for quite a different purpose 
in respect of the other property, although both were conveyed 
by the same language. But apart from that, taking the lease by 
the garden land by itself, it is a lease of land which has trees 
standing therzupon and in respect of which the lessee is given 
the right to cut down trees and to plant new trees. Such a 
lease fell to be construed in the case of Raf Kumar Nali v. 
Mokesh Chandra Guha (1) where it was held by Fletcher and 
Newbould, Ji, that a piece of land containing fruit trees, if let 
out on such terms that the lessee would enjoy the fruits of the 
trees and would be also entitled to plant new trees, would not be 
let for agricultural or horticultural purposes. That is è decision 
which goeg as near the present case as any reported case does 
and by that decision I am bound. Mr. Mukherjee, however, 
wanted to distinguish that case by pointing out what he thought was 
a distinguishing feature. He referred to the statement contained 
in the judgment that there was nothing relating to -a -garden on 
that piece of land at all. That however did not mean that the 
land was nota garden land in the Indian. sense but meant, what 
the learned Judges themselves went on to say in the next sentence, 
that what existed on the land was an orchard as the term was 
understood in the English language. The principle. of that 


decision seems to me to be that if a piece of land with trees 


standing thereon is let for enjoyment by the lessee merely by 
cutting down zhe trees which may be standing on the land or by 
planting new trees, whether such trees be fruit trees or merely 
trees ylelding timber, there would be no lease for agricultural 
or horticultural purposes. There is a decision of Mr. Justice 
Cuming, sitting singly, in the case of Sm. RakAya Mant Debi v. 
Paramesh Chakravarti (2) which might: at first sight appear to 
take a different view. But that decision is easily distinguisHable, 
for there the lessee expressly undertook to grow up a garden by 
planting new trees. In any event I am bound by the decision of 
the Division Bench. 

I realise that to decide a question, of a construction of a 
document by referring to precedents is not very satisfactory. 
But I have considered the terms of this lease on my own account 
and I cannot persuade myself that the purpose of the tenancy 


(1) (1917) 42 LC. 580. 
(a) (1925) 96 I, C. 89, 


Vou. $a.] nioa cotkt, 


was anything like agricultural or horticultural. It seems to me 
to have been a lease for generally maintaining the garden and 
trees therein as it was with the right of planting new trees if the 
lessee so chose, but the purpose was not that the land would be 


developed asa garden._ 


On the.construction of the lease which the Court below adopted 
and which I consider to be the right construction, there could not 
be any question of any occupancy right. The second ground 


urged by Mr. Mukherjee must also fail. 
In the result the appeal is dismissed with costs. 


2: °C; Appeal dismissed. 


Before" Mr. Justice B, K. Mukherjea and Mr. Justice 
- Sharpe. 


MANMATHA PAL CHOUDHURY 
AND ON HI3 DEATH HIS SOLE HERIR 
AND LEGAL REPRESENTATIVE 


AMIYA PAL CHOUDHURY 
v. 


KARTICK CHANDRA BASER.* 


_Incumbrance—Nishar tenancy created by tenure-holder under the settlenent- 
helder—Bengal Tenancy Act (VII of 1885), section 101—Annniment— 
Creation of Niskar tenancy, effect af. 

In order that a tenancy may be an jocumbrance in acco'danco with law, it 
must be an ioterest which the tenant is capable of creating. The interest of 
Niskar-tenant which the leaure-holder under (the ‘settlement-holder of a 
temporarily settled estate in the Sundarban aroa created was not altogether 
vold, 7 ` 


A Niskar tenancy is a lenancy and a sub-:emnanoy comes within the definl- 
tlon of an incumbranoce as given in section 161 of the Bengal Tenancy Act, 
The purchaser in execution of rent-decree against the teaure-holder must 
therefore annul the incumbrance bsfore he can claim possession. 


*Appeal from the Appellate Decree No. 1990 of .941, against the decree of 
J. Yount, Esq., Additional District Judge, 3rd Court of Zillah 24-Parganas, 
dated the a8th of April, 1941, affirming the decree of Jitendra Nath Maitra, 
Esq., Munalff of grd Court, Basirhat, dated goth of November, 1949, 


` 


March, 20: 
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If the tenure-holder’s Interest has coms to an end by efflux of time or 
Otherwise, it would be open tothe settlement-holder to haye appropriate 
remedy allowed to him by law. 

Appeal by the Plaintiff. 
Suit for assessment of fair and equitable rent and for damages for 
use and occupation for a period prior to the institution of suit. 

The material facts will appear from the judgments. 

Messrs. Amarendra Nath Bost, Hemanta Kumar Bose and 
Satyabrata Dutta for the Appellant. 

Messrs. Biswanath Naskar, Abinash Chandra Bhattatharji and 
Amiya Kumar Mukherjea for the Respondent. 

The following judgments were delivered : 


` Mukherjea, J. :—This appeal is on behalf of the plaintiff and 
it arises out of a suit commenced by him for assessment of fair and 
equitable rent cf the lands in suit with a further claim for damages 
for use and occupation fora period of two years prior to the instr 
tution of this stit. 

The subjec:matter of dispute isa plot of land measuring 6 
bighas and odd cottas recorded in Khatian No. 115 of Mouta 
Manmathanagar which appertains toa temporarily settled estate in 
the Sunderban srea of which the plaintiff is admittedly the settle- 
ment holder. Under the plaintiff the Basers Nad a tenure recorded 
in Khatian No. 57 of the said mousa. The tenure of the Basers was 
sold in execution of arent decree obtained by the plaintiff, and it 
was purchased by the plaintiff onthe 13th December, 1937. The 
plaintiff, when he went to take possession of the lands, found the 
defendant in occupation of the disputed plot and he purported to 
hold the same as a sibat of certain deities known as Banbibi and 
Bastu Debi. In the revised settlement records, the land was 
recorded as miskar belonging to the deities mentioned aforesaid of 
which defendant Kartick Chandra Baser was the shedbai#. The 
plaintiffs case is that the alleged giskar which was created by the 
Basers was not binding on him asa rent sale purchaser, and he 
brought the suit for assessment of fair and equitable rent in respect 
of the land in suit. 

The defendant denied the plaintiffs purchase of the Basers’ 
tenure in execution of the rent decree, and his further case was that 
the land was rent free and was not liable to be assessed with rent 
Both the Courts below had dismiszad the plaintiffs suit ani the 
plaintiff has now come up on second appeal to this Cou rt. 

The Court of appeal below has taken the view that the niskar 
sub-tenancy created by the Basers was an incumbrance within the 


N 
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meaning of section 161 of the Bengal Tenancy Act. The plaintiff, 
as the purchaser of the tenure in execution of a rent décree was 
perfectly entitled to annul the incumbrance by serving a notice on 
the siskar holder under section 167 ‘of the Bengal Tenancy Act. 
This he did not do. The incumbrance, therefore, subsists, and the 
plaintiff is bound by it in the same way as the old tenant was. It is 
not open to him to claim rent in respect of the land with regard to 
which there was a rent free grant created by the old tenure- 
holder. 

Mr. Bose appearing on behalf of the plaintiff appellant has con- 
tended before us that the interest which was alleged to becreated by 
the Basers in the favour of the two deities could not be said to be an 
incumbrance within the meaning of section 161 of the Bengal 
Tenancy Act, and consequently it was not necessary forghis client 


to annul it and it was quite within his rights to demand rent from , 


the defendant who was holding the land within the ambit of his 
mehal without paying any rent for the same, 
The ground put forward by Mr. Bose in support of his conten- 


tion that the #øfskar interest was not an incumbrance is that it was . 


beyond the competence of the Basers who were the tenure-holders 
under the plaintiff to create an interest of this kind. Undoubtedly, 
in order that it may be an incumbrance in accordance with law, it 
must be an interest which the tenant is capable of creating ; but we 
cannot hold that the interest of sfsAar tenant which the Basers 
attempted to create was altogether void. -A ntshir tenancy is also a 
tenancy, and a subtenancy comes within the definition of an incum- 
brance as given in section 161 of the Bengal Tenancy Act, 

The only thing that is alleged by Mr. Bose is that the Basers 
themselves being tenure-holders for a limited period, were not com- 
petent to make a grant which was to exist in perpetuity. We do not 
know what the period of the Basers’ tenancy was and when and how 
it did come to an end, As the encumbrance was not annulled by 
the rent gale purchaser, it did subsist and was binding upon the 
latter in the same way or, it would have been binding, upor the 
’ tenure-holder who created it, but if the tenure-holders’ interest 
itself has come to an end by efflux of time or otherwise, it would be 
open to the plaintiff to have appropriate remedy allowed to him by 
law. We need not express any opinion on this point. 

This appeal is dismissed. We make no order as to costs in this 
Court. 

Sharpe, J. :—I agree. 

M. A Kj A T. M Appeal dismissed, 
» i 
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Before Sir Rupendra Coomar Mitter, Acting Chief Justics and 
Mr. Justice N. L. Hindley. 


Crvm., DHARANIDHAR GHOSE 
1946. l p. ia 
Fune, 6, 10, 11, : i 
— PHANI BHUSAN MUKHERJEE AND orngrs.* 


A 
Appeal, if lies—Order for payment io Commissioner for pariition—Cede of 
Civil Procedure (Act V of 1908), section 56, Order KAI, section 47— 
Application for execution of suck erder, dismissed. 


The proceediags for execution of ah order in favour of Commissioner of 
partition in a partition sult to realise his dues do not come under section 47 of - 
the Code of Chi] Procedure as a question relating to exeoutlon, discharge or 
matisfacticn,of a decree does not arise fo this case nor is it a question between 
the partlea to the suit. 


Chandra Kursar De v. Kusum Kumag Roy (1) not followed, 
Appeal by Commissioner of partition. 
Application for execution of order in "favour of Commissioner. 
to realise his dues. 
The material facts appear from the judgment. 
Messrs. H. ©. Dhar and Satya Charan Pain f.r the Appellant. 
Mr. Nagexdra Kumar Dutt for the Respondents. 


7 The following judgment was delivered : 
Sune, 11. This appeal arises out of an application for execution of an order 
anih of the Subordinate Judge, 1st Court, Hooghly, dated the rgth of 


August, 1943. This order was made in favour of the Commissioner 
of partition in a suit for partition, This order is in these terms: 
“The , laintiff and défendanta were repeatedly asked to pay but did 
not pay to the Commissioner. The Commissioner may execute the 
Court’s order against the plaintiff and defendants to realise his 
dues”. 

The learned Subordinate Judge has dismissed the Commis 
sioner’s application for execution. Under section 36 of the Code of 
Civil Procedure, the provisions of this Code relating to the execu- 
tion of decrees shall, so far as they are applicable, be deemed to 
apply to the execution of orders. The matters of procedure laid 


* Appeal from Original Order No. 227 of 1943 with Ciril Rule No. 6a6(M) 
of 1946, against tie order of Naresh Chandra Roy Esq., Subordinate Judge, 
1st Court, Zilla Hooghly, dated the ioth of August, 1943. 


(1) (1924) |. L. R. §2 Cale. 269; 40 C. L. J. 180. 
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down in order ar of the Code of Civil Procedure for execution of 
decrees, will, so far as applicable, apply to execution of orders, 
which are not decrees. The Commissioner has appealed to this 
Court against the order rejecting his application for execution. 

_ A preliminary objection was taken by the learned advocate on 
behalf of the respondents as to the maintainability of the appeal. 
The preliminary objection must prevail. The proceedings for 
execution of the order in question do not come under section 47 of 
the Code of Civil Procedure, asa question relating to execution, 
discharge, or satisfaction of adecree does not arise in this case. 
Further this question does not arise between the parties to the suit. 
The learned advocate for the appellant relied upon a decision of 
this Court in the case of Chandra Kumar Ds v. Kusum Kumar Ray 
(r). In that case, however, the Court did not consider the question 
whether the order related to a question between the parties to the 
suit, On the-other band a decision of the Allahabad High Court 
rather goes to indicate thatan appeal sgainst an order refusing 
to execute an order passed in favour of the Commissioner is not 
appealable, We are, therefore, of opinion that the present appeal is 
incompetent. 

The learned advocate for the appellant thereafter applied before 
us for treating the memorandum of appeal asa petition for revision 
in this case. There is no ground for revision under section 115 of 
the Code of Civil Procedure. The result is that this appeal is 
dismissed, but there will be no order as to costs in this appeal. 

No order is necessary on the connected Rula. 


S C. l 
(1) (1924) I. L. R. ta Cak. 269 ; 40 C. L. J. 180. 
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Before Mr. Justice A. G. R. Henderson, ` 
APTAR ALI TALUKDAR AND OTHERS 


Ya 


AHAMMAD ALI MOLLA AND OTHERS? 


Ultra viree~Bengal Tenancy Act (VIII of 1885), section 26G(5)-—Bengal 
Agriculiuras Debtors Act (VII B.C. of 1936), section 36, tf inconsistent 
with former. 

Section 36 of the Bengal Agricultural Debtora Act has repealed 
section 26G of tie Bengal Tenancy Act so far as the mortgage is concerned. 
An occuparcy raiyat who had obtained a settlement of mortgage debt 

under section r2) which was embodied into an award under section 19 

from the Debt Settlement Board on his petition under sectlon 76G(5) of the 

Bengal Tenancy Act, can apply for and obtain a better remedy under Act VI 


of 1938, 
Appeal by Applicants, the Kinangan of the mortgagor. 


Application under section 36 of the Bengal Agricultural Debtors 
Act. l 


The material facts appear from the judgment. 


| Mr. Prafula Kumar Roy (for Mr. Jitendra Nath Guka) for the 
Appellants. 


Messrs. Tafassal Ak and Surajit Chandra Lakiri for the 
Respondents. 


The followiag judgment was delivered : 

Henderson, J. :—This appeal is by the assignees of the mort- 
gagor and arisss in connection with an application filed by. them 
under section 26G(5) of the Bengal Tenancy Act. There were two 
mortgages, one for Rs. 475 and the other for Rs. 306, 

The mortgazors heirs applied for settlement of the debt toa 
Debt Settlement Board. The debt was determined under 
section 18{2) of the Actat Rs. 450. A settlement was then made 
under section 19 by- which the respondents were to remain in 
possesion of most of the land for fifteen years, at the end of which 
period the debt would be taken to be extinguished. This agreement 
was embodied inthe award on the 18th October, 1939 ; Act VI of 
1938 came intc force on the 18th August, 1938. As it gives the 


*Appeal from Appellate Order No. a204 of 1943, against the order of 
G, K. Nag, Esq., Additional District Judge, and Conrt, District Backergan], 
dated the agth March, 1943, reversing the order of P, K. Sarkar, Esq., Mun sif, 
4th Court, Patuakhali, dated tte 3rd October, 1942. 


Vor. 82.] HIGH court. 


appellants a better remedy, they filed the present application. The 
question for determination is whether they are entitled to do so. 
The Courts below have differed on the point. 

It is not very easy to follow the judgment of the learned Addi 
tional District Judge. Mr. Roy thought that he held that, inasmuch 
as the mortgage was extinguished by the award, there was nothing 
left upon which the present application could proceed. He certainly 
referred to that in the opening partof his judgment as an agree- 
ment. But he nowhere makes it a ground of his decision, and in 
view of the provisions of section 27, it would be impossible to 
support such a view. In my opinion the learned Judge intended to 
_hold that the present application is incompetent in view of the 
provisions of the Bengal Agricultural Debtors Act, although he has 
not given any reason for that opinion. 

The learned Munsiff relied upon the words “ ‘notwithstanding 
anything contained in any other law” in section 26G(5). To this 
Mr. Ali relied with the similar words in section 36 of the Bengal 
Agricultural Debtors Act. The question, therefore, arises which, 
in a case of a conflict will prevail. 

Mr. Lahiri contended that the Bengal Agricultural Debtors Act 
confers a special jurisdiction on a special tribunal and it is not open 
to the Courts to give any relief. I should certainly not be prepared 
to go as far as that. On the other hand, Mr. Roy argued that the 
Bengal Tenancy Act and Bengal Agricultural Debtors Act are both 
special Acts dealing with absolutely distinct matters—the former 
with the relationship of landlord and tenant and the latter with 
the relationship of creditor and debtor. Broadly speaking this may 
be perfectly true; but section 26G of the Bengal Tenancy Act is 
really part of the law of creditor and debtor suggested into an Act, 
dealing with different subject matters. 

The Bengal Agricultural Debtors Act deals with agricultural 
debtors in general while section 26G.of the Bengal Tenancy Act 
deals with particular class of them. It is, therefore, quite meaning- 
less to suggest that the former isa special Act and the latter a 

-general Act. There is nothing unreasonable in a provision by which 
an agricultural who took advantage of a less adequate remedy 
should be allowed to take advantage of a later and better one. 
This provision in section 26G of the Bengal Tenancy Act is quite 
inconsistent with that in section 3: of the Bengal Agricultural Act. 
The proper inference, therefore, is that by implication it repeals 
the section so far as these particular mortgages are concerned. 

On the other hand, there is nothing really inconsistent in the 


Cr 
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Ahammad Ali Molla. 
Hendersen, F. 
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Ahammad All Molla, 
Henderson, F. 
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two Acts, The only provision in the Bengal Agricultural Debtors 
Act, which would interfere with the jurisdiction of the Munsif to 
give relief, is that in section 18(4) which prohibits the Court from 
calling in question the amount of the debts determined by the 
Board under sub-section (2). Here, there is no attempt to question 
the figure of Ra. 450 as settled by the Board. The new section 
merely provides that by a legal fiction that debt, whatever may be 
its amount, kas been paid off. . 

The appeal is accordingly allowed, the order of the lower 
Appellate Court ig set aside and that of the Munsiff restored. 

I make no order as to costs. : 


8. C Appeal allowed. 


CIVIL REVISION. 


Before Mr. Justice A, G. R. Henderson. 
ABDUL GAFUR 


g. 


GURA MIA AND OTHERS.* 


Bengal Tenancy Act (VIII of 1885), section 163 (3) canse (c)—Cencist 
statement—Order for issus made—No return from Post Ofice—Presvmp- 
tion that ordinary course of business was followed and thst the doce 
ment was lsi in Court office, if can bo made—Failure to issue, tf a 
material irregulariiy—ApHication under section 174 (3) af the Act— 
Whether ox: such failure the sale is Hable to be mt aside. 


Held; That when an order was recorded directing the concise state- 
ment to Issue, no presumption can be drawn that the ordinary course of 
business was followed, Hf it remained untraced, 


That failure to issue this statement is 2 material fregularity causing 


“ injury to the pecitioner and the sale Is liable to be set aside. 


*Ctyil Reriston Case No. 1030 of 1945, against the decision of G.B. 
Synge Esq., D.wtrict Judge of Chittagong, dated the 19th February, 1945, 
reversing the decision of B, Ahmed Esq., Munaiff, North Raoxan, dated tha 
4th December, 1944. 


Von. 8a.) HIGH COURT. 


Application for Revision by one of the Judgment-debtors. 
Application under section 174(3) of the Bengal Tenancy Act. 
The material facts will appear from the judgment. 

Mr. Imam Hossain Choudhury for the Petitioner. 

Mr, Rokint Binode Rakshét for the Opposite party. 

The following judgment was delivered :-— 


Henderson, J.:—This Rule has been obtained by one of 
the judgment-debtors who filed an application under section 
17413) of the Bengal Tenancy Act. He filed it within time and 
no question of limitation arises. 

Apart from the usual allegation that the sale proclamation 
was suppressed, the petitioner made a case that no concise 
statement was issued on him or any of the jJudgment-debtors. 
The learned Munsiff found that this was established and set 
aside the sale. That decision has been reversed by the learned 
Judge. 

There is no evidence whatever to prove the issue of the concise 
statement... On the roth of July, 1941, an order was recorded 
directing it to issue. No presumption can be drawn that the 
ordinary course of business was followed, because in this parti- 
cular case it has not been followed. The learned Judge sald 
that there was a similar mistake in connection with the sale 
proclamation. But the return of the sale proclamation shows 
that it was issued. In the case of the concise statement, 
there is no return from the post office, The learned Judge cannot 
possibly argue from that that, because some other documents 
were returned, this document was also returned. Mr. Rakshit 
suggested that this return was lost in the office. All I can say 
about that is that there is no presumption that the documents 
were lost in the office. The plain fact of the matter is that there 
- is no evidence to prove the issue of the concise statement and 
there are no materials upon which the finding of the learned Munsiff 
on this point could be reversed. 

It is not very clear whether the learned Judge thought that the 
failure to issue this statement was a material irregularity or not. 
Mr. Rakshit is willing to interpret the Judgment to mean that he did 
think so. He then said that in any event the irregularity had not 
caused any injury to the petitioner. 

The way the learned Judge dealt with this part of the case 
was to say that it was all the fault of the petitioner.’ He ought 
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to have paid the rent. He therefore must have expected that a 
decree would be passed and he must have also expected that the 
decree would be executed etc. His case is that he himself was 
in Rangoon while all this was going on. Be that as it may, a 
consideration of this kind is entirely beside the point. The result 
of the irregularity was that the petitioner was prevented from 
paying the amount into court in order to avert the sale, just as 
he has done immediately afterwards as soon as he came to know 
of it. This irregularity is the direct cause of his property being 
sold for an inadequate sum. 

The Rule is accordingly made absolute, the order of the 
lower Appelate Court is set aside and that of the Munsff 
restored. 

As the decree-holders have got their money, they are not oppos- 
ing the Rule and I make no order for costs. 

S. K, B ; 8. C. Rule made absolute. 


APPELLATE OIVIL. 


Before Mr. Justice W. Mac C. Sharpe. 
MAHARAJ BAHADUR SING 


U. 


BARKATULLA GACHUA AND OTHERS." 


Bengal Tenancy Act (Act VIII of 1885), Section 1038—Presumpiion of 


correctness of the Record of Righis—Issis framed about correctness ef 
the Recorc of Rights—Noe specife mention of rebuttal of presumption 
in the judgment of Courts below—Qwestion of correctness or otherwise 
ef the Racord of Rights, whether can be raised in second appeal— 
Recitals ir tenant s Kobala covering the land in suit, if binding on land- 
lord—Kobala, if admissible in evidence—Inatan Evidence Act (I ef 1873) 
section I3- - l 
_ Held, That whero the entries in the settlement resord formed the onuse 
of action of tke action in sult and the courts below did not note specifically 
that the presumption of correotness of the Record of Rights had been 


*Appeal from Appellate Deoree No, 19 of 1943, against the decree of S, 
K. Roy heq., Additional District Judge of Zillah Dinajpur, dated the a7th 
May, 1942, affirming the decree of S. B. Mondal Esq, Munsiff, 1st Court, 
Dinajpur, dated the asth April, 1941. 


VOL. 82.] HIGH COURT. 


rebutted but where there was a specific issue on the question of the correct- 
ness and it was definitely found on examination of the evidences of both 
parties that the entries were not correct, this necessarily implies a finding that 
the presumption of oorreotneses is rebutted. 


vepin Behari Dandapat and others v. Irailakya Nath Dandapat and 
ethers (1) and Shanharrae Dagadufirao Jahagirdar v. Sambhu Walled Nathu 
Patil (a) distlo guished. 


Though the recitals in the tenant’s Kobala are not binding on the land- 
lord yet the Kobala is admissible in evidence under section 13 of the Evidence 
Act especially when it covers the land in suit, 


Appeal by the Defendant. 
Suit for declaration of title and confirmation of possession. 
The material facts will appear from the judgment 
Mr. Urukramdas Chakravarti for the Appellant. 
Mr. Sushil Kumar Banerjee for the Respondents. 
Mr. S. C. Lakisi for the Deputy Registrar. 
; C A V 
The following judgment was delivered :— 


Sharpe, J. :—This appeal arises out of a suit by the plain- 
tiffs for a declaration of their title to and for confirmation of their 
possession of the suit land, which is C. S. Plot 4450 and which, 
according to the plaintiffs has been wrongly recorded in the khas 
khatian of their landlord, defendant No.1, and in the plaintifs 
forceful possession, According to them, it should haye been 
recorded in their possession in khatian No. 76 pertaining to their 
Jama of Rs 7-9-0, and they prayed therefore for correction of 
the settlement records. The suit was contested by defendant 
No. 1 who claimed that the land was bis khas land and appertained 
toa Jama of Rs. 18-14-0 which had been held by the plaintiffs, 
but which had been sold in execution of a rent decree; and 
thereafter settled by him with defendant No. 2, who was in 
possession. 

Plaintiffs based their title on a kobala Ex. a by which the suit 
land and other plots were purchased by their father and uncle 
from one Fazarulla, who had purchased from Kasimulla in whose 
name the Jama stood originally. Defendant No. r on the other 
hand produced a certificate of sale, Ex. A, and claimed that 
plot No. 12 of that certificate was the plot in dispute. The 


(1) (1990) 31 C. W, N. 448. 
(a) (1940) 45 Cy W. N, 57. 
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learned Munaiff who tried the suit held that plaintiff’ document 
clearly covered the suit land, that the defendant’s document did 
not, and that the plaintifs had proved their title. He found 
also that the suit land bad all along been in possession of the 
plaintifs and that the C.S. Khatien was therefore liable to be 
corrected. He decreed the plaintiffs’ suit accordingly, declaring 
their title, confirming their possession and directing correction of 
the khatlans. 


An appeal against this decision was dismissed. The learned 
Additional Distri ct Judge who heard the appeal held on a care- 
fal and detailed discussion of the documents of title that the plot 
in dispute appertained to- the Jama of Ra, 790 and that the 
plaintiffs had title to the same. He held further on considera- 
tion of the evidence tbat the plaintiffs had been all along in 
possession of the disputed plot and that defendant No. 1 had 


¢never been in khas possession of it, and consequently that the 


r 


entries in the record of rigkts were incorrect. 
‘* Two points have been urged on behalf of the appellant. The 


first is that the decision of the Courts below is bad because they - 


did not take into consideration the presumption of correctness 
of the record of rights; the second is that the entries in the 
plaintif? kobala on which his title was based were neither admis 
sible against nor binding on, the landlord and should not have 
been relied on for establishing their title. 


_ In support of the first contention, reliance has been placed 
on Bepin Behari Dandapat & others v. Trailakya Nath Dandapat 
& ofhers (1) acd Shankarrao Dagadufirao Jakagirdar v. Sambhu 


Wallad Naik Patil (a). It seems to me, however, that the facts . 


of the present case are very different from the facts then under 
consideration. In the earlier case, the plaintiffs sued for declara- 


tion of their title and confirmation of possession of land of which — 


they had been in possession continuously since their purchase in 
1294 B. S. first through tenants and thereafter in khas from 1910 
and obtained a decree. In the record of rights prepared in 1916, 
the suit land was recorded in the possession of the defendants, 
and since it did not appear that the District Judge, who affirmed 
the decision of the trial Court decreeing the plaintiffs’ suit, had 
allowed the defendant the benefit of the presumption arising from 


(1) (1926) 31 C. W. N. 448. 
(a) (1940) 45C. W. N. 57. 
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the entry in the record of rights and since there was no docu- 
mentary evidence subsequent to 1897 showing the plaintifi’s posses 
sion, and the Record of Rights was clearly an important piece 
of evidence of possession, ‘the appeal was remanded for 
rehearing. ; 

In the later decjsion, their Lordships of the Privy Council 
empbasised the necessity for giving effect to the statutory presump- 
tion contained in section 135 J of the Bombay Land Revenue 
Code of 1879 (corresponding to the presumption under section 
103 B of the Bengal Tenancy Act) and observed that where the 
Appellate Court had given no effect to that presumption, his 
finding was not binding upon the High Court in second appeal. 

In the present case however, the matter is quite different. 
The whole dispute between the parties was whether the entry in 
the settlement record showing plot 44ro in the Jardlord’s khatian 
and in forceful possession of the plaintiff was correct and the sult 
was brought for correction of the records after declaring plain- 
tiffs title and confirming his possession. A specific issue was 
framed in the trial Court :— 

“Is the C. S. Khatian in question liable to be corrected »” 
And in the Appellate Court one of the questions noted for deci 
Sion was: 

- “Ts the record of rights correct r’ 

The entries in the settlement record formed the cause of 
action for the suit and there is, it seems to me ample indication 
in the judgments of both Courts that those entries were adequately 
considered. Both parties entered into evidence in support of 
their contentions, the plaintiffs to show that the entries so far 
as they related to title and possession were wrong the defendant 
to show that they were correct. It is true that neither Court 
noted specifically that the presumption of correctness of the 
Record of Rights had been rebutted but where there was a 
specific issue on the question of the correctness and it was def- 
nitely found on examination of the evidence of both parties that 
the entries were not correct, this necessarily implies in my opinion 
a finding thatthe presumption of correctness was rebutted. After 
all, the value of the Record of Rights is mainly with regard to 
the question of possession, and on that question it was already 
in favour of the plaintiffs so faras regards actual possession, only 
the entry that their possession was forceful was found to be 
incorrect ; and when on the question of title both parties produce 
the eviderce on which presumably the entry, so far as it relates 
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to title, must have been based, the finding that plaintiffs’ title had 
been established was really equivalent to a finding that the 
presumption had been rebutted. I find no reason therefore to 
suppose that the decision of the lower Courts was bad on this 
account. $ 


The learned Advocate for the appellant bas not cited any 
tūling relating directly to the second contention. Certain deci- 
sions were referred to which have been noted in Meunnier’s 
Evidence Act with regard to the recitals in documents between 
strangers and relating to land other than the land in suit. “In 
thé present case, however. the plaintiffs’ Kabala is -his document 
of tile and has been found to cover the land in suit and it was 
executed by their predecessor in interest jn their favour. It was 
in my opinion clearly admissible under section 13 of the Evidence 
Act. As the earned Additional District Judge has pointed out, 
it has not been sought to be used against the defendant landlord 
in respect of any matter of which admissibility is barred by the 
provisions of section 18A of the Bengal Tenancy Act. It is true 
that the recitals in the Kabala will not be*‘binding on the land- 
lord, but there is nothing to indicate that its evidenciary value 
has been misap;reciated by the lower Courts. I see no reason 
for interference on this ground either. ; 


The result is therefore that this appeal is dismissed with costā 
for the contesting respondents. 


Leave to appeal under section 15 of the Letters Patent is 
refused. 


SKB; 8C Appeal dismissed. 
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CIVIL REVISION. 
Before Mr. Justi R. F. Lodge. 


BITHIKARANI TARWAL AND ANOTHER 
g v. ~ 4 
KHUDIRAM CHAKRAVARTY.* 


Bengal Tenancy Act (VIII of 1885), wctions F; 88—Right . of pre-emption 

| by co-sharer tenant—Express consent in writing by the landlerd ond 
each of the co-charer tenants, shether must bs made at the ome time and 
in the seme transaction, 


The sole tenant of an occupancy holding comprising two C S, dags 
makes a division of it and selis the lands of the two dag» thos separated to 
two diffvrent persons at different dites. The sole landlord recognised the 
now tenants of the two new separated lroldiogs and granted reovipts fo esch 
for ‘the apportioned rent in his share. One of the now tenants sells bis 
interest to a third party, [he other now tenant claims the right of pre- 
emption t i 

Held; That there mast bo a consent to the divhjon at one 
time but the ovonsent In writing need oot all be cxp.ussed at the 
same time, 


That the express consent In writing given by the sole landlord at the 
time of division in 1-42, taat given by one ut the two co sbarer tenabts In 


October 1943 and chat by tae other in bebruary .944 were suff iont fur tho , 


Purposas Of sati a B31) ut the Bengal leaancy Act tu effect a val.d division 
of thu holding, 


Application fur Revision by one of the Co-sharer ao 
claiming preemption. 

Applisation for pre-emption under section 26F of the Bergal 
Tenancy Act. 

The material facts will appear from the judge. 


Messrs. Hiraial Ch.Aravarty and Lurnsadu Sokker Basu for 


-the Petiuonera. 


Messrs, Hemendra Chandra Sen, Gopendra Wath Das and 
Dwijendra Nath Adukherjes for the Opposite party. 


The following judgment was delivercd : 


‘Civil Revision Case No 1776 of 1045, agalnst the deolslon of B. M. 
Mitra, Esq., Addittonal District Judge, and Court, Midnapore, dated the agth 
May; 194% reversing the decision of Shib Chandra Dutt, Esq, Munsiff, ard 
Court, Midnapore, dated the 11th December, 1944. 


_Bithikaran) Tarwal 
kg 


Khodtram 
Chakravarty. 


April, 3. 
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Lodge, J.:—The material facts may be stated briefly. One 
Kalib tla was in possession of an occupancy holding which com- 
prised two ‘plots C., S. Lags Nos, 68 and 69, and measured .06 
acre in area, On June 24, 1941, Kalibala sold C, S. plot No. 69 
measuring .o4 acre to Kananbala In the following year 1942 
the lindlord granted a rent receipt to Kananbala in respect of 
C s. Dag No. 69 only for a rent of Re. 1-1-0 which was exactly 4 
of the rents of the original bolding and on the same day he 
granted a rent receipt to Kalibala in 1espect of C. S. Dag No. 68 
for a rental of -/8/6 pies being 34 of the rent of the original hold- 
ing. On October 24, 1943, Kalibala sold the remaining plot, 
C. S. plot No. 68 to Gangabala, the mother of the petitioners in 
the present case. In that kobala it was stated that there were 
no co-sharers in the holding and the holding was described as 
C. S. Dag No. 68 measuring .o2 acre in area, with a rental of 
-/8/6 pies. Hi 

“ On February r, 1944, Kananbala in ber turn sold to Khudiram 
C. S. plot No. 69 and in the kobala it was stated that the occu- 
pancy holding consisted of C, S. Plot No. 69 and bore a rental 
of Re. 1-1-0 and that there were no co-sharers. Thereafter 
Gangabala applied under section 26F of the Bengal Tenancy Act 
for an order that the portion tran:ferred to Khudiram be trans- 
ferred to herself. The learned Munsif allowed the prayer and 
directed that the portion transferred by Kananbala to Khudiram 
be transferred to Gangabala. Khudiram appealed against thet 
order. Tho learned Additional District Judge allowed the appeal 
and set aside the order of the Munsiff. The learned Addiuonal 
District Judge held that there had been a valid division of the 
original occupancy holding and that when Khbudiram purchased, 
he purchased the entire occupancy holding and Gangabala was 
not 4 co-sharer of that holding. The learned Judge also observed 
that Gangabala was estopped from denying that the holding had 
been validly split up, Gungabala’s heirs have obtained this 
Rule. ; : 

The whole question is whether the original tenancy comprising 
C. S. Dags Nos, 68 and 69 had been validly divided or whether 
at the time of Khudiram’s’ purchase Gangabala was a. co-sharer 
in the occupancy holding, a portion of which was purchased by 
Kbudiram. 

As pointed out above the landlord granted dakhilas to both 
Kananbala and Kalibala on the same day in the year 1942 which 
dakhilas indicate that there had bsena division of the holding, 


~ 
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a division which in fact had been consented to by the landlords me 
and by Kalibala Kananbala, that is, there had been a division and 1946, 


there had been conicnt in fact by the landlord and by all the ` pichikaranl Tarral 
Co-sharer tenants. - 


f - Khodirem 
Section 88(1) of the Bengal Tenancy Act as amended in the  Chakr:verty, 
yoar 1938 provides as follows :— è ‘Ledge, F. 


“Save as provided elsewhere in this section, a division of a 
tenure or holding or a distribution of ths rent payable in respect 
thereof shall not be valid unless soch division or distribution has 
been expressly consented to in writing by both— 


(a) the landlord.or the entire body of landlords or their agents 
duly authorised in that bebalf, and ' 
(b)-all the co-sharer tenants”, 


It is conceded that in view of the proviso to section 88(1) dad 
in view of the dakhilas granied to Kananbala and Kalibala in the 
year 1942, it may be presumed that the sole landlord gave his 
express consent in witing to the division. Tbe question is whether 
all the co-sharer tenants have expressly consented in writing to 
the division and whether their express consent in the circum 
tances is sufficient for the purpose of ae a valid division of 
the holding, 

In the kobala dated October s4, 1943, Kalibala stated defi- 
nitely that the holding which she transferred by that kobala 
consisted of C, S. Dag No. 68 only and measured ‘o2 acre only 
and she stated definitely that it bore a rental of -/8/6 pies and 
that there were no co-sharers. The learned Additional District 
Judge inthe Court of appeal below has held that this kobala 
contains an express consent in writing by Kalibala to the 
div.sion of the tenancy. Similarly, Kananbala when she sold to 
Khudiram on February 1, 1944, descri ved fh ber kobala the hold- 
ing which she was selling as C. S. Dag No. 69 measuring .o4 acre 
and bearing a rental of Re. 1-1-0 and she also stated in the 
kobala that there were no co-tharers, It seems to me that the 
learned Additional District Judge in the court of appeal below 
was right in holding that in this kobala also Kananbala expressly 
consented in writing to the division which took place in the year 
1948. In this view it follows that there was in fact a division in 
the year 1942 to which the expresa consent in writing of the sols 
landlord was given at the time of the division, that the express 
consent in writing of one of the two co-sharer tenants was not 
given until October of the following year, and that the express 
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-consent of the second of the two co-sharer tenants was not giren 
until February 1944. 

_ It-has. been argued on behalf of the patiti that. the express 
consənt in wring referred to in section 83 must be given by all 


_ the persons concerned, substantially at the same time that the. 


- consent of each of the persons must be part of one and the same 


transaction, that 14 to say, the landiord and all the co-+harer 


‘tenants must expressly consent in writing substantially at the same 


l time and in the course of the same transactuon to the division. of 
the holding. 


On the other band it bas been ane on behalf of the: a aii 


- party that the secuon does not require anything of the sort All 


t 


that the cuon provides is that a division agreed upon between 
the partie» shall not be valid until it has been expressly consented 
to in wriing by ail the parues. i can see nothing in bs language 
of the section which requires thit the consent of all the parues 
concerned shall be given in wiiting at the same.time. . Itis obvious 


- that there must be a consent to the division at one time,” but-the 


consent in writing need nul, in my Opinion, all be expressed at 
the same time and Í am of the opimon that the learned Judge 
was right in holding that the express consent ia writing given by 
Kaibala in Ocwber 1943 and the express consent in wilung 


given by Kanunbala in February 1944, were sufficient for ihe 


purposes of section 84(1) of the Bengal lenancy Act tu cflecta 
valid division of the holding to which the sole lanulord had alreacy 


: expressly consented in writing. 


ln tb view the learned Additional District Judge in the court 


“below was right in holding that worn Kbudiram purchamd in 


1444, he purchased an enure occupancy holding and Gangabula 


. Was not then a co-sbarer in a holding a portion of woch only had 


been purchased by K iadiram. 
In this view the order of the learned Additional District Jude 


"la right and the Rule must be discharged. 


The Rule is accordingiy discharged with costs—hearing fo’ one 
gold mohur. - 


LKB; 8. cC. Rule distharged. 


Hi 
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: 1, 2 
APPELLATE OLVIL © ` ae 
Before Mr. Justice P. Chakravaritts. ve - 5 k Hi 
aa ` Š T 
JAMILA KHATUN So Cyn, OE 
4 4 : 1946. 
D. r Vara 


KSHETRA MOHON BISWAS.* 


Lesi grant—Presnmpiion—Fight of cremation—Evidence to dispute such 

grant, if permissible-—Inhabitanis of a village, if can be grantees of such 

- grant—KHssentlals of a valid custem—Custem, whether must be untoertal 
om compuisery— Existence or reasonableness af custom, if a question of: 
law—A decree for possession for exercising right of cremation or burial ib 
oniy againsi the owner, if bad in law. 


Held: That the principle underlying the dcctrine of lost grent is that 
when a certain right is found to have been exercised for a jong period of time 
without interruptioa to the derogation of the right of some one elsa the law, 
instead of disturbing sach possession supports for it the best beginning that 
thé law can gwe. It is, therefore, presumed as a kind of fiction that although  . 17. TS" 
no legal origin of the user which has been established as a {act can directly 
be proved it may legally be presumed that the origin lay in a grant made but’ 
, since it was made, lost. 

When the facts attract the doctrine of lost grant It is not Kn E 


"to give evidence to prove that such grant was never mide, but the presumption © 


cannot be drawn when it is clear that no grant could legally be made at all.’ 
In order that there could be a grant, it ls necessary that there must have been | 
a grantee capable of taking. Clearly the inbabitants of a village who arean. 
indeterminate and uoascertainable body of persons coukt not be grantees of . 
any kind. | 
Asrabulla y. Kiamatulla Haji Chowdhury ‘1) relied on. 
Abdul Hosein v, Sadat Gobindo Deb (2) referred to. g - Pee 


A valid custom In order to be enforceable must refer to a particolar plot of | 
land or locality, to the particular nature of right enjoyed, to the particular 
persons in derogation of whose rights it is ¢xercised and to a sufficient long 
user and it must also be reasonable. © ~- 2 


A custom need not be universa] nor compulsory. The fatt that the 
people of a locality have enjoyed a custom does not mean that they are. 
bound to exercise and follow it on every possible occasion and that if they: do 
not do s0 On some occasions, the existence of the custom is negatived. 


* Appeal from Appellate Decree No 1180 of 1941, agninst the decree of- 
N. L. Hindley, Esq., District Judge of Zillab Sylhet, dated the 31st March, . 
1941, affirming the decree of Kshetra Mohan Das, Munsiff, and Courts; 
Habigunj, dated the a5th September, 1940. 


(1) (1987) 41 C. W. N. 503. 
(a) (1938) 42 C. W. N. 1109. 4 r a: 


a 


Ju, so 
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After the facts have been found, a question of the existence or reasonable- 
ness of the custom is a question of law. It cangot, therefore, be improper 
to decide the question of law in second appeal. 


yAsrabulla vy Klametulla Haji Chewdkury (1) relied on. 


“A deoree for possession over certain plots of land for exercise ‘of certain 
rights over those vis, the right of cremating and burying the dead bodies in 
derogaticn to the absolute right of the owner foc khas possession is neither 
misleading nor bad in law, 


Fegesh Chandra Rey v. Niranjan De (a) referred to. 


_ Appeal by the Defendant. 
` Suit for declaration of right for cremation ard other ancillary 
reliefs. . i 4. 
The material facts will appear from the judgment. 
Mr. Pus ustetianm Chatterjee for the Appellant. 4 


Mr. Biseniva Kumar De for the Respondent. 
The following fucgment was delivered : 


Chakravartti, J. s—The suit ont of which thia spat arises 
was brought by the Hindu inbabitants of Hazra-Pera -and 
Hengumia-Para, which appeared to be two wards of a village 
called Bania-chong, for a declaration of their title to cremate the 
bodies of their adult dead in the two pk ts of land mentioned in the 
schedule to the plaint and, in the case of deceased infants, to’ bury 


` the dead bodies there. Certain arcilliary reliefs were alsq asked 


for. As usual in suits of this kind, after pleading immemonal 
user, the plaintiffs based thelr right both on a presumed grant and 
custom, as also several other matters less precisely defined. | 

This defence did not altogether deny the user of the land as 
alleged by the plaintiffs. It was admitted in the written statement 
of one of the defendants that such user had been going on since 
the Bengali year 1329. Further admissions came from the witnesses 
called by the defendants themselves. The sole attempt of. the 
defendants -seems to have been to reduce the are user and 
to establish that it had oen permissive. 

Both the Courts below baye decreed the plaintifis’ suit. They 
baye found concurrently that the Hindu inhabitants of the two 
Paras have been exercising the “right of burial and cremation on 
the two plots of land for at least the last 45 years continuously, 
pablicly and as of right without the permission of the owners of 


(1) (1997) 41 C. W. N. 508. 
(a) (1934) 39 C. W. N. 387. 6 
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the plots. The trial Court on that. finding held that the right 
claimed by the plaintiffs must be declared on the basis of both a 
lost grant and custom. Tre lower appellate Court, however, 
considered that the basis of a lost grant was quite sufficient and it 
was not necessary to consider the question of acquisition of the right 
by custom. ; 

In the present appeal on behalf of tha defendant it has been 
contended by Mr. Chatterjee that the lower appellate Court was 
in error in holding that the right claimed by the plaintiffs could be 
declared in their favour on the basis of a presumption of a lost 
grant. He contended that there could not bea grant in favour of 
the inhabitants of a certain place. 

This contention, in my view, is plainly right. The principle 
underlying the doctrine of lost grant is that when a certain right 
is found to have been exercised for a long period of time without 
interruption to the derogation of the right of some one else, the law, 
instead of disturbing such possession, supposes for it the best 
beginning that the law can give. It is, therefore, presumed as a 
kind of fiction that although no legal origin of the user which’ has 
been established as a fact can directly be proved, it may legally be 
presumed that the origin lay in a grant made, but since it was 
made, lost. It is true that when the facts attract the doctrine of a 
lost grant, it is not permissible to give evidence to prove that such 
grant was never made, but the presumption cannot be drawn when 
it is clear that no grant could legally be made at all, In order that 
there could be a grant, it is necessary that there must have been a 
grantee capable of taking. Clearly the inhabitants of the village, 
who are an indeterminate and unascertainable body of persons, 
could not be grantees of any kind. This has been laid down in 
cases too numerous to mention, both in England and in Indie. 
It is sufficient for me to refer to the decision of a Division 
Bench of this Court‘in the case of Asrabwilla v. Ktomatulia Haji 
Choudhury (1). 

The ground upon which the lower appellate Court based its 
decision being an erroneous one, the next question is whether I 
should remand the case. for the purpose of a rehearing of the appeal 
on the question of custom. As I have stated already, the trial 
Court found in favour ofthe plaintiffs on the ground of custom as 
well, but the lower appellate Court did not consider this question at 
all. I think, however, that having regard to the elaborate character 
of the findings arrived at and recorded by both the Courts below, 


(1) (1937) 41 C. W. N. 509. 
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it is not necessary for me to order remand of the appeal ; on the 
other hand, it would be legitimate for me to follow the course wHich 
Mr. Justice Jack followed in the case of Abdul Hosain v, Sadat 
Gobinda Deb (1), 2 case which was cited by Mr. Chatterjee himeelf. 
In that case too, the learned Judge held that the right there claimed 
by a fluctuating body of person could not be supported on the basis 
of a lost grant. Nevertheless, he upheld the decree which had been 
made by the Court of appeal below on the basis of a custom from 
the findings already recorded in the judgment under appeal. 

In the present case, the two plots cf land, in reapect of which 
the custom is claimed to bave been exercised, are precisely 
described. The nature of the right said to have been exercised 
is defined with equal precision. The persons in the derogation of 
whose rights custom was exercised are also certain and named. 
The three certainties which a valid custom requires are, therefore, 
all present. As regards the period over which the right has been 
exercised, the findings of the Court below is that it has been 
exercised at least for the space of 45 years. That period is quite 
sufficient to support the growth of a custom and it is not necessary 
to go further back in order to final immemorial user. 

There remains, however, the question of reasonableness, Mr. 
Chatterjee argued with some plausibility that it could not be reason- 
able to invade somebody else’s land and cremate or bury dead 
bodies there. Stated broadly in that fashion, that proposition 
would appear to be correct. But one has to judge the present case 
in the context of its own facts. The finding here is that the two 
plots of land are situated on two banks of an ancient tank which 
was excavated by some one at some date which is unknown. 
The banks of that tank. although they may have belonged to some 
one, were never brought under actual possession and were allowed 
to run wild and any one who chose might cut and remove the grass 
that grew thereon. Here was apperently one. pf those old abandoned 
tanks, of which one sees- so many in Bengal, and the abandoned 
banks of an abandoned tank. With respect to lands of this 
character, it cannot be said that if it is used for the purpose of 
cremating the dead bodies of the people of the locality, or for the 
burial of their dead infants, the custom would be unreasonable. 
Their would really be no invasion of the right of property of any 
one, because whoever the real owner might be, did not obviously 
treat the property as an asset of his in any real sense. 

Mr. Chatterjee also contended that the evidence showed that 

(1) (1938) 4a C. W., N. 1108. 
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the right was not exercised by all the Hindu inhabitants of, the two 
Paras, nor by them on all occasjons. He referred specifically to 
~ the evidence to the effect that the Gopes of the place had their own 
cremation ground. He referred also to the fact that there is some 


evidence to the effect that only the bodies of those persons were, 


burnt or cremated in the two plots of land of whom no memorial 
was desired to be kept. It is only necessary to point out with 
regard to this contention that a custom need not be universal] nor 
compulsory, The fact that the people of a lagality have and have 
enjoyed a custom does not mean that they are bound to exercise and 
follow iton every possible occasion and that if they do not do so on 
some occasions, the existence of the custom is negatived. In my opb- 
nion, the objections raised by Mr. Chatterjee are without substance. 

Mr. Chatterjee also referred to ‘a sentence occurring in the 
evidence of P. W. 1 which reads as follows: 

“We are not cremating dead bodies in the disputed land after 
the purchase of Kalikishore Dhar.” . 

Basing himself on this sentence of the NEH Mr. Chatterjee 
contended thet on the plaintiffs own admission the custom had 
been discontinued since the lands were purchased by Kalikishore 
Dhar. Ona reference to the evidence, however, it appears that the 
sentence does not bear the meaning which Mr. Chatterjee would 
attribute to it. It was stated-in the written statement of one of the 
defendants that the practice of cremation and burial had commenced 
only after the purchase by Kalikishore Dhar. The sentence which 
I have quoted is obviously an answer to a qaestion put to the 
witness with reference to that statement of the defence. He was 
asked whether it was not a fact that the people of the locality had 
been cremating their dead bodies only singe the purchase by Kali- 
kishore Dhar and he replied in the negative. 

With regard to this matter, I have only to add that it is quite 
futile to contend at this time of the day that the custom of cremas» 
tion and burial is not one of a fairly ancient origin or that its 
exercise has been irregular and spasmodic. As both the- Courts 
below have pointed out in their jadgments, there is evidence coming 
from the side of the defendants themselves that the custom has 
been in existence for at least 25 years. The admission contained 
in the statement has already been referred to. 

On the findings which I have above referred to, it is i my. opi- 
nion unnecessary to remand the appeal to. the lower appellate Court 
for a fresh finding on ‘custom. As was pointed out in the decision of 
the Division Bench to which I have already referred, namely, the 


Civi, 
1946. 
Nert 
Jamile Khatun 
v, 
Kshotra Mohan 
Biswas. 


Chakreworttl, F. 
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case of Asrabulla v. Kiamatulla Haji Choudhury (1), after the facts 
have been found, a question of the existence or reasonableness of 
the custom is a question of law. It cannot, therefore, be improper 
to decide the question of law in second appeal. In my view, the 
evidence recorded by: the ‘Courts below are quite sufficient to 
support their decree on the basis of a customary right, possessing 
all the incidents necessary to make it valid. 

Mr. Chatterjee, in the last place, complained of the form of 
the decree made by the trial Court. Tho decree, after declaring 
the right of the plaintiffs goes on to say that they will get posses- 
sion in the disputed land as shown in the commissioners map for 
the purpose of cremeting and burying their dead bodies therein. 
Mr. Chatterjee contended that even if the plaintiffs were given a 
decree as respects the rights claimed by them, they would 
not thereby become owners of the two plots of land and a 
decree for possession in their favour was erroneous, or, at 
any rate, might prove misleading. I think, the Courts below 
have done all that was necessary to avoid a misleading impression 
by qualifying the order with the reservation that the possession of 
the plaintiffs would be only for the purpose of cremating and bury- 
ing dead bodies therein. Since the plaintiffs were given a decree 
with regard to the entirety of the two plots of land, they were there- 
by declared entitled to exercise the right in every inch of the land. 
That being so, although the title of the land would remain with the 
defendants, any user by them which would interfere with the 
exercise of the plaintiffs’ right, wherever they might choose to 
exercise it within the two plots, would be impossible. In the 
circumstances, I do not think that the decree gives the plaintiffs 


‘any thing more than they were entitled to. It is useful to notice 


that in the case of Jogesh Chandra Roy v. Niranjan De (a) the 
owner of certain lands sued for Khas possession against the person 
who claimed a right of cremation therein and such right having been 
established, the owners claim for Khas possession was refused. The 
present case is a converse one, but effect is obviously the same. 

For the reason given above, the appeal fails and is dismissed. 
As, however, the defendants had every reason to come up to this 
Court, I make no order as to costs against them. 


M K jS C ; Appeal dismissed. 
(1) (1997) 41 C. W. N. 508. ` 
(2) (1984) 39 C. W. N., 37. 
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Before Mr. Justice R. C. Mitter and Mr, Justice | 
Mac C. Sharpe. i 


Su, PATTA KUMARI BIBI 


~ 


v. 


NIRMAL KUMAR SINHA NOWLAKHA.* 


~ 


Sudi, if lies~Remainderman suing life tenant fer conversion of geeds—Life 
tenant, if trustee for remainderman fer goods in her possessien—Sacreting 
chattels—Breack qf irust—Life tenant, if can be charged for wastse— 
Permanent injury to reversionary right—Conversion—Civil Procedure 
Code (Act V of 1903), erder 2 rule a—iIntegrity ef tause of actien— 
Limitation Act (IX of 1908), section 10, schedule I, articles 36, 48, 49 


On the 13th February 1997, the respondent, instituted a sult, being 
No. 10 of 1937 against the appellant in respect of ornaments, jowelleries eto. 
described in schedale K annexed to the plaint, He annexed another schedule, 
namely, schedule Kha, which consisted of certain items of schedule Ka, in 
respect of which the lady (appellant) had set up the case of theft. The 
prayers made were for dlscovery by the defendant (appellant) of the ornaments 
ato. and if she failed to do so, for a declaration that those mentioned in 
schedule Ka were the ornaments otc. dealt with in the award of the arbitrators 
appointed by the parties to settle the dispute between them, and for keeping 
them in the custody of the Court or of a reosiver to be appolnted by the 
Court. The story of theft was recited in the plaint and characterised as a 
false one, One of the defences was that the ornaments had been lost by theft. 
Tas suit was decreed In the primary Court. The date of cause of action was 
sald to be 19th August 1936 when the plaintif came to know of the false 
story of theft. 


Tho defendant (appellant) appealed to High Court against that decree, 
being R. A. No, 2239 af 1998. The judgment was delivered on the a7th 
November, 1941. The High Court held (a) tha: Patta Kumari had only a life 
interest in the ornaments oto. and that Nirmal Kumar (respondent) had a 
vested remainder therein ; (b) that her (Patta Kumari’s) plea of theft was a 


“false one and that she was still in possession of them; (o) that a life tenant 


owes a duty to the remainderman to soo that the sibject is preserved, reason- 
able wear and tear boing excepted ; (d) that if thers Is a breach of that duty 
or ff It be established that there isa reasonable apprehenalon on the part of 
the remainderman that that duty will not be performed by tho life tenant 
he is not entitled to immediate possession but the Court masi make suitable 
orders for the preservation of the property during the Ife of the Hie tenant. 
In the circumstances of the case the order made by the lower Court for 
the appointment of a receiver was discharged, Some articles wero left in 
Patta Kumarl's possession and the primary Court was directed to appoint a 


* Appeal from Original Deoree No, 202 of 1943, against the deoree of 
Charu Chandra Basa, Esq., Subordinate Judge of Berhampore, dated the 4th 
February, 1943 In Sult No. 23 of 1939. 
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commissioner and to call upon her to produce the remaining articles before 
him, who on production was to make a list etc. 


It was admitted that after the dəċroe of the primary Court pyssed in 
Sult No, 10 of 1937, and while Appeal No. a29 of 1938 was pending in the 
High Court, Nirmal Kamar took steps for causing the jewellerics sto. in 
‘respect of which the primary Court passed the decree, to bo produced by her 
before the receiver. Patta Kumirl, however, filed an application in the High 
Court in the said Appeal (No. a29 of 1938) supported by an affidavit stating 
that it would be Impossible for her to produce them before the receiver as 
they were not in her possession but had been stolen. 


While the sald appeal was pending in the High Court and after the 


aforesaid application of Patta Kumari had been filed in the High Court, 


Nirmal Kumar filed on the a&h June 1939 the present sult- and prayed for 
compensation. In paragraph Sof the plaint he stated thet Patta Kumari, 
the defendant, for the purpose of caasing loss to him had after the Institution 
of Sait No. 10 of 1937 kept concealed and removed most of the fewelleries. 
Paragraph 9 of the plaint ran as follows: 


“That under the abovementioned circumstances and acoordiog to law and 
equity tho defendant is liable to the plaintiff for conversion, waste and 
breech of trust and the plaintiff is entitled to get from the defendant adequate 
compensation for the same.” Two dates were mentioned to be the dates 
when the cause of action arOse, namely the 15th April, 1937, being the date 
on which the defendant fled his written statement in Suit No. ro of 1937 
and the 16th November, 1938, belng the date when shoe filed her application 
in the High Court in connection with Appeal No. 229 of 1938 : 


Held, that the duty which the defendant as life tenant owed, did not 
meko her a trustee for tho plaintiff, the remalnderman, Hence there was no 
broach of trust by her in secreting the chattels. 


That the dafendant appellant oould not be charged for waste as that 
term Is understood, for the subject matter was not Immovable property. It 
was a case of pecmanent injory by the defendant to the plaintiff's vested 
roversionary righ‘s and as the plaintiff would not beable to find the articles 
by reason of wrongful act of the defendant, when he would be entitled 
to have possession. 


That a person having a reversionary interest vould sue, when by reason 


“of trespass or other illegal act of the defendant, the plaintif was deprived 


permanently of the benefit of his reversionary interest 1 
Mears v. The Landon and Seuth Western Raibasy Company (1). 


‘Tho law of Rogland as to trorer and conversion in many senses a yery 
techn bal law and it is largely put aside now in modern times’: 


WilHam Leitch & Co, v, Leyden (2) referred to. 
That the act complained of by the plaintiff was “oonversion” In this 
country. 


(t) (186a) 11 C. BLN. S. 850; 3t L. J. C. P. 229; 142 B. R, 90 (109-3), 
(a) [1931] A. C. go (102-103). 


eN 
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That tbe suit was not barred under order 2 rule 2 of the Code of Civil 
Procedure, as the causes of action of two sulta viz. Soit No. 10 cf 1947 and 
the present sult are different. 


- That as the defendant was not a trustee for the plaintiff and as there was 


no trust, much lees a trust for a specific purpose, section ro of the Limitation 
Act was inapplicable, 


The present case was either govamed by Schedule I, Artiole 36, providing 
for a years limitation and the date from which limitation ran was the date of 
malfeasance of the defendant which would be when she refused to produce 
them before the reoelver, and would be within time or under Schedule I 
Article 49—where the defendant had wrongfally detained the movable 
properties, inspite of a decree of Court she refused to prodace and hand them 


over to the recatver when asked to do so. That refusal, which was on a false 


pretext, was oa the 16th November, 1938 and so well within 3 years of 
the present suit : 


Alyapta Reddi v, Xuppusami (1) followed. 


Esseo Bhayajiy The S. S. Sabitri (2) and Kripa Ram vy, Kunwar Bahadur 
(3) not followed. 


Article 48 Schedule I of the Limitation Act contemplates suit by plaintiff 


who has the right to possession, that is to my, when he Is entitled to imme- 
diate possession, 


Appeal by the Defendant. 
Suit for compensation. 


Messrs. Pramatha Nath Mitter, Swratht Mohan Sanyal and 


Bijoy Kumar Bose for the Appellant. 
Masses. Panchanan Ghose and Paresk Nath Mukherjee (Jr) for 
t 


the Respondent. 


C A. V, 
The following judgment was delivered by 


Mitter, J. :—Rai Dhanpat Singh Nowlakha of Azimgunj died 
intestate in the year 1914 leaving him surviving his widow, Patta 
Kumari Bibi, the appellant before us, two natural born “sons and 
six daughters. Shortly after his death his two sons died. -In 
pursuance of an authority given by him, Patta Kumari Bibi 
adopted Nirmal Kumar Singh Nowlakha, the respondent before 
us, in April 1918. The latter attained majority in 1919. In 1924 
disputes and differences arose between him and his adoptive 
mother. Those disputes and differences were referred to the 
arbitration of two gentlemen, Dhannulal Suchanti and Askaran 


(1) (1904) L L. R. 28 Mad, 208, 
(a) (1886) I. L. R. 11 Bom. 133. 
(3) (1932; I. L. R. 54 All. 467. 
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Bhutaria. The arbitrators gave their award on the 13th January, 
1984. Paragraph 9 which is the only material paragraph of the 
award for this appeal, dealt with the rights of the parties in respect 
of ornaments, jewelleries, gold mohurs, silver ware and ùntensils, 
No list, however, of the ornaments etc. dealt with in that paragraph 
was appended to the award or even made by the arbitrators. 
According to its terms those articles were left with Patta Kumari 
Bibi A decree on the award was passed on the arst January, 1924, 
In 1926 Patta Kumari’s youngest daughter was married and she 
left- the Azimgunj house and mostly lived in Calcutta, and else- 
where. From 1929 to 6th August, 1936 she paid only occasional 
visits to Aximgunj} On the 7th August, 1936 she went to her 
Azimgunj house. On the ryth August, 1936 a report was sent 
to the local Police Station that valuable jewelleries had been 
burgled from the strong room in the Azimgunj house during her 
absence and that she discovered the theft on the roth August, 1936. 
The Police reported the case to be a false one. On the 13th 
February, 1937 Nirmal Kumar, the adopted eon instituted a suit, 
being No. 10 of 1937 of the Court of the Subordinate Judge at 
Berhampore against her in respect of ornaments, jewelleries etc. 
described in Schedule Ka annexed to that plaint He annexed 
another schedule, namely Schedule Kha, which consisted of certain 
items of Schedule Ka, in respect of which the lady had set up 
the case of theft, The plaint proceeded on the allegation that 
according to the award the defendant had only a life interest in 
them and that he, the plaintiff, was ‘the remainderman. The 
prayers made were for discovery by the defendant of the ornaments 
etc. mentioned in paragraph g of the award, and, if she failed to do 
so, for a declaration that those mentioned in Schedule Ka were 
the ornaments etc. dealt with in that paragraph of the award, and 
for keeping them in the custody of the Court or of a receiver to be ~- 
appointed by the Court. The story of theft was recited in the 
plaint and characterised es a false one, Other reliefs claimed 
need not be recited. Many defences were put forward, one of them 
being, that the ornaments had been lost by theft. The learned 
Subordinate Judge decreed the suit in part on the 318t May, 1938. 
Ho found that the ornaments etc. described in Schedule Kha of 
that plaint, except certain items mentioned in his judgment, were 
those that had .been dealt with in paragraph 9 of the award. He 
further found that the plea of theft set up by her was a false one 
and that she was still in possession of them and directed a receiver 
to be appointed to take charge of them for safe custody and 
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Preservation. Thé defendant took an appeal to this Court, being 
Appeal from Original Decree No. 229 of 1938. The judgment of 
this Court, which is reported in 46 C. W.N. 333, was delivered 
on the syth November, 1941. This Court held: (1) that Patta 
Kumari had only a life interest in the ornaments etc. in respect of 
which the learned Subordinate Judge had passed bis decree and 
that Nirmal Kumar Sinha Nowlakha had a vested remainder 
therein ; (2) that her plea of theft wag a false one and that she was 
still in possession of them ; (3) that a life tenant owes a duty to the 
Temainderman to see that the subject is preserved, reasonable wear 
and tear “being excepted; (4) that if there is a breach of that duty 
or if it is established that there is a reasonable apprehension on the 
part of the remainderman that that duty will not be performed by 
the life tenant he is not entitled to immediate possession but the 
Court must make suitable orders for -the preservation of the 
property during the life of the life tenant. In the circumstances of 
the case the order made by the learned Subordinate Judge for the 
appointment of a receiver was discharged. Some articles were left 
in Patta Kumari’s possession and the learned Subordinate Judge 
was directed to appoint a commissioner and to call upon her to 
produce the remaining articles before him, who on production was 
to make a list, to put them in a strong box and to deposit the box 
in the safe custody of a bank to be selected by the learned 
Subordinate Judge. . The date of the cause of action in that suit 
was stated to be the 19th August, 1936, when the plaintiff came 
to know of the false story of theft. 

It is admitted that after the decred of the learned Subordinate 
Judge passed in Suit No. 10 of 1937, and while appeal No. 229 
of 1938, filed by Patta Kumari against that decree was pending 
in this Court, Nirmal Kumar took steps for causing the jewelleries 
etc. in respect of which the Subordinate Judge had passed the 
decree to be produced by her before the receiver. Patta Kumari, 
however, filed_an application in this Court in the said appeal 
supported by an affidavit stating that it would be impossible 
for her to produce them before the receiver as they were 
not in her possession but had been stolen.- While the said appeal 
was pending in this Court but after the aforesaid application 
had been filed in this Court by Patta Kumari, Nirmal Kumar filed 
on the 28th June, 1939, the suit in which. this appeal arises. He 
prayed for compensation amounting to Rs. 150,000. In- the 
- plaint he recited the award in respect of the jewelleries etc, the 
story of theft set up by Patta Kumari, gave a summary of the 


ir 
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plaint of suit No. 10 of 1937 and reliefs claimed by him in that 
suit and the terms of the decree passed by the Subordinate Judge. 
He also stated that the appeal preferred by Patta Kumari against 
that decree and cross objections filed by him were pending in 
this Court. In paragraph 8 he stated that Patta Kumari, the 
defendant, for the purpose of causing loss to him had after the 
institution of Sait No. ro of 1937 kept concealed and removed 
most of the jowelleries. Paragraph 9 of the plaint runs 48 
follows :— 

“That under the above mentioned circumstances and according 


“to law and equity the defendant is liable to the plainfiff for con- 


version, waste and breach of trust and the plaintiff is entitled to get 
from the defendant adequate compensation for the same”. Two dates 
have been mentioned to be the dates when the cause of action ATOSE, 
namely, the rsth April, 1937, being the date, on which the defen- 
dant filed her written statement in suit No. 10 of 1937, and the 16th 
November, 1938, being the date when she filed her application in this 
Court in conrection with appeal No. 229 of 1938 wherein she had 
stated thatit vas impossible for her to produce the jewelleries etc, 
before the receiver as directed by the decree of the Subordinate 
Judge on the ground they were not in her possession having been 
taken away br a thief. The learned Subordinate Judge decreed 
the suit for Ra. 73,239-2-0 with costs. Patta Kumari has preferred 
this appeal. ‘Her advocate has raised before us the following con- 
tentions and ro others, namely 

1. That the suit as framed does not lie ; 

II. That at any rate the suit is not maintainable in view of the 
provisions of Order a rule 2 of the Code of Civil Procedure ; and 

111. That in any event it is barred by time, | 

The amount of the compensation decreed has not been 
questioned before us. 

L - In suit No. 10 of 1937, it was decided that the defendant 
hada life interest in the properties in suit now and the plaintiff 
had a vested -emainder therein. Those findings are resjudicate. 
The duty which the defendant as life tenant owed and owes to 
the plaintiff, tae remainderman, does not make hera trustee for 
the plaintiff. There is therefore no breach of trust by her in 
secreting the chattels, The defendant cannot be charged for 
waste as that term is understood, for the subject matter is not 
immoveable property. It is therefore the case of a life tenant 
who with the intention of defeating the rights of the remainder- 
man in immoreable property has done way with -the property. 
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It isa case of permanent injury by the defendant to ‘the plain- 
tifPs vested reyergionary rights. This has also been established 
by the evidence, for even after the decree of this Court passed in 
suit No. 10 -of 1937, she refused to produce the things before 
the commissioner when she was directed by the Court below to 
do so in pursuance of the decree passed on the plea, which was 
found to be false, namely, that the things had been taken away 
by theft. It is quite clear that the defendant has either eff.ctively 
concealed the articles or has made them over to some body or 
sold them to some one, and those persons cannot be traced by 
the plaintif. In any of those cases the result to the plaintiff is 
the same, fof he would not be able to find the articles by reason 
ofa wrongful act of the defendant, when he would be entitled to 
have possession. The learned advocate appearing for her how- 
ever takes his stand on the statements made in paragraph 9 of 
the plaint. He contends that breach of trust and waste being out 
of the way the plaintiff has to rely on his case of conversion, and 
he cannot succeed on that case ashe is not entitled to immediate 
possession. 

We have already held that the defendant was not a trustee for the 
plaintif and the word “waste” ussd in pragraph 9 of the-plaint is a 
misnomer. The technical conception in England of conversion 
is that it is a wrong to possession, trover would accordingly lie in 
England against a defendant when the latter either by wrongly tak- 
ing or wrongly detaining or destroying or by wrongly disposing of 
a chattel has deprived the plaintiff of its use. A conversion accor- 
ding to that conception is the act of wilfully interfering with 
any chattel, without lawful justification, whereby any person entitled 
thereto is deprived of the possession of it. So an action in trover 
would not lie at the suit of ‘a person unless he is if actual posses- 
sion or entitled at the time of the conversion to the immediate 
possession of the chattel. This proposition is well-established bya 
long line of decisions in England -given before the Judicature Act. 
But itis quite a different thing to say that a person having a 
reyersionary interest cannot, sue, when by reason of trespass or 
other illegal act of the defendant he has been deprived permanently 
of the benefit of his reversionary interest. That he can sue and 
get a decree has been decided in England as long back as 1862 
in Mears v. Ths London and South Western Railway Company (1) 

‘and that decision has since then been treated as good authority 
; (Salmond on Torts, gth Edn. p. 357). The words used in pare- 


(1) (188a) 11 C. B, N. S, 880; 31 Le JC. P. a29 | 148 E, R, 192) ` 
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‘graph 9 of ths plaint especially the words “waste and conversion”, 
‘may bave been illchosen, buf paragraph 9 of the plaint states 
what, according to the plaintiff's opinion, are-the legal effect of 
thé wrongful acts attributed to the defendant. The suit cannot 
be thrown out on those statements but we ourselves - must consider 
what would be the legal effect of those acts.. We do not, more- 
over, see any reason why the act complained of by the plaintiff 
cannot be termed ‘conversion’ in this conntry. At page 371 pE 
Frederic Pollock observes thus : 


“But an owner not entitled to immediate possession might have 
8 special action on the case, not being -trover for any permanent 
injury to his interest, though the wrongful act might also be 
‘trespass, con~ersion, or breach of contract as against the immediate 
possessor. As under the Judicature Act the difference in form 
between trover and special action which is not trover does not 
exist, there ssems to be no good reason why the idea and the name 
of conversion should not be extended to cover these last mentioned 
cases” (Pollock on-Torts 13th Edition pages 371 and 372). 

The material facts have been pleaded in the plaint, and if those 
facts are established, and we hold they have been established, 
they would entitle the plaintiff to get compensation. After all 
“the law of England as to trover and conversion, is in many senses, 
a very technical law, and it is largely put aside now in modern 
times.” (Per Viscount Dunedin in Williams Leitch & Co. vy. Leydon 
(1). We accordingly overrule the first contention urged by the 
appollant’s advocate. 


II. We are not also impressed by his argument in support of 
‘the second costention, In order that order II rule 2 of the Code 


of Civil Procedure may bar this suit, the cause of action of this 


suit and of Suit No. 10 of 1937 must be the same. Apart from 
the explanation to that rule, which is not material to the case 
before us, it ia the identity of the cause of action that matters. We 
‘do not see how the cause of action on the facts pleaded in the case 
“before us is icentical with that in Suit No. tro of 937. That was a 
guia timet action. In that suit the plaintiff had pleaded that he had 
Teasonable apprehension that the defendant hasbeen harbouring 
the intention of causing injury to bis reversionary rights in certain 
articles of jewellery etc. and asked the Court to prevent the defen- 
dant from car-ying into effect her wrongful intentions. In this case 
“the cause of action pleaded is that after the institution of -that suit ` 


(1) [1931] A, C. 90 (109-104). 
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the cefendant Aas in fact destroyed bis reversionary rights to those 
articles df jewellery etc, by her wrongful acts.. The cates -of 
action in the two suits are different. This contention of the 
appellant is also overruled. i 

‘lil. The third contention raises a more substantial question of 


law. The defendantis nota trustee for the plaintiff. There is no trust, . 


much less a trust for a specific purpose. Section 10 of the Indian 
Limitation Act is accordingly not applicable. Article 36 of the 
First Schedule to the Limitation Act, which provides -for two years’ 
limitation, would be applicable unless any other Article is applic- 
able—namely either Article 48 or 49. -The further question is 
that even if the residuary Article dealing with torts, riamely 


Article 36, is applicable what in this case would be the startirg 


point of limitation. 

We do not think that the case comes within Article 48 of the 
Limitation Act. It was pointed out by Das], in Zodna Colliery 
Lid., v. Bipin Behari Bose (1) and his observations were approved 
by the Jud‘cial Committee in Pugh v, Ashutosh Sen (2), that 
Article 48 deals only with specific moveable property which falls 
under one of two classes, namely (1) such property as has been 
lost or (2) as has been acquired by (a) theft, (b) dishonest mis- 
appropriation or (c) conversion. Lord Warrington of Clyffe 
further held in Pugh’s Case (a) that the word “conversion” in the 
first column of the Article has the same meaning as it has in the 
law of torts. In our opinion the first and the third columns 
must be read together, and if that is done it is clear beyond doubt 
that Article 48 contemplates suits by plaintiffs who have the right 
to possession, that is to say where they are entitled to immediate 
possession. Article 49, which also deals with specific moveab’es, 


does not, however, contain the word “conversion”, and there is _ 


nothing to indicate ex facie that that Article is intended to apply 
only to such suits as are covered by the rst column where the 
plaintif has the right to immediate possession. There are, how- 
ever, some decisions which have the effect of limiting that Article 
to cases cf compensation for wrongful acts of the defendant in 
respect of moveables other than those acts enumerated in Article 
48 when the plaintiff has the right to possession. This result has 
teen arrived at by giving to the word ‘specific’ in the phrase 
“specific moveable property” a meaning other than its plain 
dictionary meaning. The first and the leading decision is that 


(1) (1920) 551. C. 113 (1434) 
(a) (1988) L, R. 561. A, 99 49G L. J, 415. 
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of the Bombar High Court in Æssoo Bhayaji v. The Steamship 
Savitri (1). In that case the plaintiff sued for damages for the 
loss of his barge which was sunk by the S. S. Savitri colliding with 
it, Farran, J. held that Article 49 could not apply where the 
plaintiff was in possession at the time of the wrongful act of the 
defendant. He observed that the word “Specific” applied to 
property in one’s own possession was meaningless and the phrase 
“Specific moveable property” was “only apt when the thing to 
which you are entitled is in the possession of a third party.” He 
noticed the dictionary meaning, which is "tending to specify or 
make particular definite, limited, precise”, but held that the word 
“Specific” as used in Article 49 has not that meaning. It meant 
property of which “the owner was entitled to demand a return in 
specie.” So far as Assoo Bhayaji case (1) is concerned the actual 
point decided ic that Article 49. applies only when at the time of 
the wrongful ect the moveable property was in the possession of a 
third person, a person other than the owner. But Farran, J.’s 
definition of tae phrase “Specific moveable property” used in 
Article 49 has been utilised in some of the later decisions for 
the purpose of limiting that Article, as well as Article 48, 
to cases where the plaintiff had the right to possession. 
Where he had 20 such right those Articles were held inapplic- 
able. Kriba Ramy. Kunwar Bahadur (a). In Surat Lall Mondal 
‘y, Umar Haji (5) one of three Judges and in Swarnamoyes Dassy v. 
Frobodh Chandra Sarkar (4) a Division Bench of this Court adopted 
the definition given by Farran, J. in Assoo Bhayafi’s case (1), but 
in neither case was it necessary, nor was it utilised for the same 
purpose as was done by the Allahabad High Court in Xrifa Ram's 
case (2). It is not necessary to rely on the word “Specific” used in 
Article 48 and t give it a special meaning in order to hold that 
that Article contemplates suits by a plaintiff who has the right 
to possession of the article lost or acquired by conversion etc. for 
the word “conversion” in the light of the observations made by 
the Judicial Committees in Pwgh’s case (5), and. more so the third 
column of that Article makes the position clear. There is accordingly 
no decision of this Court to which our attention has bean drawn and 
which is binding on us which holds that Article 49 can be invoked to 


(1) (1886) 1. L. F. 11 Bom. 134. 

(a) (1932) I. L. E 84 All. 467. 

13) (1898) I. L. E. a2 Calo. 877. 

(4) (1932) 96 C. W. N. 18. 

(5) (1908) LL R. 3 L A. 93; 49 C. Li J 4185. 
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suits of the description mentioned in column 1 of that Article but 
only when the plaintiff is entitled to immediate possession. We prefer 
to give to the word “Specific” occurring in that Article its ordinary 
dictionary meaning and to follow the decision in Aiyappa Reddi v, 
Kuppusami (1) where Article 49 was applied to a case where the 


plaintiff had no right to immediate possession at the time when the - 


causo of action pleaded by him had arisen and on which he 
succeeded. We hold that the case before us is a case where the 
defendant has wrongfully detained the moveable properties, for 
inspite of a decree of Court she has refused to produce and hand 
them over to the receiver when asked to do so. That refusal, which 
was on a false pretext, was on the 16th November, 1938 and so well 
within three years ofthis suit. The detention though in form 
was against the receiver was in substance against the plaintiff, for 
the concealment was intended to be for all times to come. Even if 


Article 49 is not applicable the case would fall within the residuary — 


Article, namely Article 36, but the malfeasance of the defendant 
would be when she refused to produce them before the receiver. 
That date is within two years of the suit. We hold that the suit 
is not barred by time. 

The result is that this appeal is dismissed with costs. 


A. T. M Appeal dismissed. 


(1) (1904) I. L R. 28 Mad. 208° 


Before Mr Justice Mac C. Sharpe. 
SUGAN MAL CHORARI AND ANOTHER 


y. 
PROKASH GOBINDA MAJUMDAR AND OTHERS." 


Rent, mit for—Title—Correctness of Setilemené Khatian, if can be questioned 
Jer the first time in spcond appesl—-Objection as io son-registration of 
babuliat, {f can be taken for the first time in second appeal——Unregistered 
Kabultat, if admissible in evidence-—-Bengail Jo enancy Act (VIII of 1884), 
section ag (a). 

When there wasno dispute at the time of trial or before the lower 

‘ appellate Coart, that the relationship of landlord and tenants existed betwen 
“Appeal from Appellate Decree No 806 of 1940, against the decree of 

S, K, Sen Esq., District Jadge of Rangpur, dated the roth February, 1940, 

affirming that of Amlnul Islam Bedir » Munsiff, rst Court, Rangpur, dated the 

19th September, 1939. ‘ 
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emi l them, that the defendants claimed to be, and the landlord by saing for rent 
1947. admitted them to ba his tenants and the only guestlon was the rate 
of rents 
Sugan Mal Mal Chora 


Heid, that the quesiion of title need not be decided except in POAT KA Ih 


Protas Gobinda was necessary to lo so in order to decide the rate, 
p A pas ry Tbo High Court should not, in second appeal, interfere with the con- 


clusion of Courts below as to the corractness of theentry In the Settlement 
Khatian merely oa the ground of misappreolation of evidence, 


The presumption of correctness of entry in ihe Settlement Khatian 
was rebuttable ani the presumption could not be maintained if it appeared 
that the fouondaticn far the entry was erroneous or non-existent in law. 


_ An objection asto reception of unregistered Kabullat can for tbe first 
time be taken In second appeal. 


Where an un-egistered Kaboliat appeared to be a document which created 
a fresh settlement and the basis of recognition of tenant was the agreement 
~ for the payment oi the enhanced rent : 


Held, that it was inadmissible in evidence. 


“That even if -ho document that is, the unregistered Kabuliat, could be 
- construed asa sinolo agreement for enhancement of rent, it could not form 
the basis for erhancement under section ag’a) of the Bengal Tenancy 
Act, belng unregistered. 
In this case the suit was for rent for 1342-45 B.S, : f 
Held, that pazment of rent for the years 1336, 1338 and 1340 B.S. would 
, not remedy the detect of unregistratlon under sectlon 2QM{a) of the Bengal 
Tenancy Act. 
“a Appeal by tre Defendants Nos. 2 and 3. 
Suit for rent 
The materia_ facts appear from the judgment. 
Mr. Lala Homania Kumar for the Appellants, 
. Mr. Priya Nath Bhattacharya for the Respondents, 


Mr, Ramendra Mohan Majumdar for the Deputy Registrar. 
-- “ C: A, Yy. 


The following judgment was delivered: | 


Marck, 10. Sharpe, J. :—Defendants 2 and 3 are the appellants, and the 
oe appeal arises oul of a suit for recovery of rent for the years 1342- 
45 B.S. of a bolding which had been mortgaged to them by 

Nirasha, brother of Tungrimal, d.fendant r, At the time of the 

mortgage, the hclding had a rent of Rs. 7-4, but rent in the suit 

was claimed at the rate of Rs, 8-2-6 onthe basis of. a kabuliyat, 

Ext. 7, execute by Tungrimal alone on 3rd Baisakh 1336 B S. 

According to that kabuliyat there had been an amicable partition 


IN 


VoL, 82.] HIGH COURT. 7 


of property between Nirashe and Tungrimal, sieeve the holding 
in suit was allotted to the exclusive share of Tungrimai and at 
Tungrimai’s request the landlords, plaintiffs of the rent suit, gave 


` her a new settlement at a rent of Re 8-2-6, which represented ah 


enhancement of s annas in the rupee of the old rent. In the 
Settlement Khatian, the holding was recorded in the name of 


_Tungrimai at a rent of Re. 8-2-6 and it showed the names of 


defendants s and 3 as purchasers in execution of the mortgage 
decree, which they had obtained against Nirasha in mortgage suit 
No. 353 of 19299. 

The plaintiffs consequently sued for recovery of rent of 
Rs. 8-2-6 with the usual cess and damages, making dofen- 
dants r, 2 and 3 parties. The suit was contested by defendants 
#, 3 only. They contended that the rent was Rs. 7-4, that defen- 
dant r had no interest in the suit land and was not 4 necessary 
party. The learned Munsif who tried the suit decided all these 
points against the defendants, holding that the settlement khatian 
supported the claim of the plaintiffs as to the rate of rent and 
the amicable partition between Nirasha and Tungrimal, by which 
Tungrimai became the exclusive owner, and that the presumption 
of its correctness had not been rebutted. Consequently he decreed 
the suit in full, on contest against defendants 2 and 3, ex ai 
against the other defendants 

An appeal by the defendants a and 3 was dismissed by the 
learned District Judge of Rangpur. In his judgment, he noted 
that there was no satisfactory evidence as to the amicable parti- 


tion, and that there was some suspicion about the genuineness . 


of the amicable partition, but he held that the correctness of the 
entry in the khatian as to the rate of rent had not \been rebutted, 
nd consequently dismissed the appeal. 

Three points have been urged on. behalf of LA appellants :— 
(1) As the holding accordiog to the plaintifs belonged originally 
to Tungrimai and Nirasha, the rent could not be altered by 
Tungrimai alone in the absence of proof of amicable partition. 
(2) The Kabuliyat, Ext. 1, on which the plaintiff’ rely for 
proving the amicable partition is inadmissible in evidence by 
reason of section 49 of the Indian Registration Act, since it is 


not registered and since it purports to make a new settlement, . 


(3) Even if the Kabullyat be held to be only an instrument 
enhancing the rent, it is inadmisible in view of the provisions or 
section 29 of tho Bengal Tenancy Act. 

On behalf öf the respondents it is contended that the objec 
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tion in regard to the admissibility in evidence of the Kabnliyat 
should not be entertained in second appeal since no objection was 


_ taken to its almissibility at any earlier stage of the proceedings. 
‘In any event, it is urged that the contentions of the appellants relate 


to matters ccncerning the title of the defendants and should not 


- be decided in a simple rent suit in which the only question for 


decision is waether the relationship of landlord and tenant exists 
between the plaintiffs and defendant and whether the alleged arrears 
of rent are dus as unpaid. Lodal Mollah v, Kally Dass Roy (1). 

A further argument advanced was that both Courts having held 
that the correctness of the entries in the record of rights had not 
been rebuttec, this finding cannot be challenged in second appeal : 
Gour Chandra Chucherbutty v. Birendra Kishore Manikya (2). 

On the whole it seems to me tbat the contentions of the appel- 
lants must prevail. There was no dispute at the time of trial, or 
before the lawer appellate Court, that the relationship of land- 


. lord and tenant exists between the parties ; the defendants claimed 
' to be and the landlord by suing for rent admitted them to be his : 


tenants. The only question was and is the rate of rent, and 
question of title need not be decided except in so far as it is neces 
sary todo so in order to decide the rate. Admittedly the rent 
was Rs. 7-4 formerly, and the question whether rent could be 
recovered at the enhanced rate of Rs. 8-2-6 depends on two 
factors. (1) whether there had been an amicable partition which 
would authorise the defendant Tungrimai alone to agree to an 
enhancement and (a) whether such enhancement was legally pay- 
able. As regards the” first question, the learned District Judge 


-has not expressed any clear finding ; on the whole he seems to 


distrust the scory of an amicable partition but he bases his com 
clusion on the view that the correctness of the entry in the 
Settlement Ktefian has not been rebotted. In view of this com 
clusion, teinforced by a similar conclusion of the trial Court, 
this Court shculd not lightly interfere in second appeal and would 


. not interfere merely on the ground of misappreciation of evidence. 


It is clear however that the presumption of correctness is rebut- 
table, and ths presumption cannot be maintained if it appears 
that the foundation for the entries is erroneous or non-existent-in 
law. The foundation in the present case is the Kabuliyat Ext r. 
That is an unregistered document, and although no previous 


(1) (1881) I L. R. 8 Cale, 238. 
(a) (1917) ax C. W. N. 449. 


a.” 


Vor 2a.) Hion Gout. 


objection was taken in regard to its admissibility, the appellants 
cannot in my opinion be debatred fiom raising this objection, 
even though belated). The Kabulyat .appears to be mainly a 
document which creates a fresh settlement, the basis of recogni- 
tim of Tungrimail being the agreement for the payment of the 
enhanced rent at the rate of Rs, &a-6 and in that view to be 
inadmissible in evidence. Even if the document could be cons 
trued asa simple agreement for enhancement of rent it cannot 
form the basis for enhacement, according to -condition (a) of sec- 
tion 39 of the Bengal Tenancy Act since it is not registered. 
The omission to effect registration would not of course debar 
the landlord from recovering rent at the enhanced rate if it was 
established that rent had been actually paid at the enhanced rate 
for a continuous period of not less than 3 years immediately 
preceding the period 1342-45 B. S, for which rent is claimed. 
< The evidence offered was However only that rent had been paid at 
this enhanced rate for the years 1336, 1333 and 1340 B. S. as noted 
by the learned District Judge. Payment of rent for these isolated 
yours will not remedy the defect in the instrument of agreement 
for enhancement of rent. In these circumstances the claim ‘for 
rent at the enhanced rate has not been substantiated and conse- 
quently the plaintiffs can recover rent at the admitted rate of 
Rs. 7-4 only. ; 

The result is that this appealis allowed. The plaintiffs will 
get a decree for rent at the rate of Rs. 7-4 per annum for the 
period of sult, Le. for the years 1342-45 B. S. with cess and damages 
at the usual rates and costs of the trial Court, on contest against 
defendants 2 and 3 and exparte against the other defendants. 
There will however be no order as to the costs of the lower appel- 
lata Court-or of this Court, 


A TM. | = - Appeal allowed. 
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Befcrs Mr. Justices P. Chakravartti and Mr, Justice 
T. H. Eliis. 


ROHINI KUMAR ROY AND OTHERS 


v. 


UDAY CHAND MAHATAB MAHARAJADHIRAJ 
BAHADUR.* 


Reecutien-~Coripesiie decree—Decree for specific performance of contract for 
paini setiement and rent—Execution sought against other properties 
of the jfrdgment-debter—Bengal Tenancy Act (VIII of 1885), sec- 
tion 168A. 

In a sult for specific perfarmanoe of the contract for patni settlement 
and fora money decreselther for rent or for damages by the superior 
proprietor of the tenure, following decree was passed: ‘lhe prayer fcr specific 
performance was allowed and the plaintif would get the amount claimed. 
This decree was sought to be executed and so faras the money portion was 
cOncerned, execition was sought to be levied against properties other than 
the tenure in su t. The objection of the appellants judgment debtors was 
that under section 1€8A of the Bengal Tenancy Act, the decree being one 
for arrears Of rent, could not be executed by the attachment or sale of any 
property of the odgment-debtors other than the tenure to which the decree 
relate i: 

Held, that the decreas was not pissed for any sum of moneyon aocount 
of damages but for amountas rent and was linked up with the decree for 
specific performance. 

That the decree-bolder was not entitled to break up the integrity of the 
decree and treat -ho money deoree a simple money decree, 


That in so faras exeontion was ooncarned with the realisation of the 
sum decreed out Of other properties of the judgment-debtor, under section 
168A of the Bergal Tenancy Act the decree-holder could not realise the 
money out of o-her properties of the jodgment-debtor. He could realise it 
by attachment or sle of the tenure (putni) in sult, 


Appeal by the Judgment-debtors. 

Application for execution of portion of a composite decree. 
The other fects are stated in the Judgment. 

Mr, S. C. Janah for the Appellants. 

Mr, Purushettam Chatterjes for the Respondent. 


*Appeel from Original Order No. 46 of 1946, with Application and Ciil 
Rule No. 409 (M) >f 1946, against the order of Renupada Mukherjoo Esq., 
Subordinate Judge, 2nd Court, of Hooghly in Miscellaneous Case No. 37 of 
1945, dated the agih November, 1945. 


VOL, 84.) HIGH COURT. 


The judgments of the Court were as follows : 

Chakravartti, J. :—This. appeal is on behalf of the judgr 
ment-debtors and is directed’ against an order dated the a7th 
November, 1945, passed by the learned Second Subordinate 
Judge of Hooghly by which an objection preferred by the appel- 
lants under section 168A of the Bengal Tenancy Act was 
rejected. 

The material facts are the following. On the oth June, 1943, 
the respondent brought a suit, being Title Suit No. 2 of 1943, in 


the Court of the Second Subordinate Judge of Hooghly, asking ' 


for specific performance of a contract as also the recovery of a 
sum of Rs. 1829-12-10 pies. The case upon which these claims 
were made was of a somewhat complicated character. Shortly 
stated, the plaintifs case was that a certain patni, namely Lot 
Santoshpur was sold for the arrears of the Bengalee year 1342 
and purchased by the appellants. The defaulting patnidar brought 
asuit for having that sale set aside but during the pendency of 
that suit the patni was sold again and purchased by a third party 
named Bata Krishna Mandal. This Bata Krishna Mandal was 
added as a party to the suit already brought by the old defaulting 
patnidar and ultimately by the decree passed in that suit both 
the second and the third patni sales were set aside, Then there 
was a fourth sale for default in respect of the Bengalee year 1345 
“and this time the patni was purchased by the respondent himself 
who was the-superior proprietor. It was alleged in the plaint 
that after the respondent’s. purchase of the patni, the appellant 
approached him fora resettlement with them and on the 14th 
November, 1939, an order, agreeing to such resettlement, was 
made. The plaint proceeded to state that on the basis of that 
resettlement the appellants went into possession of the patni and 
were recorded as patnidars in the papers of the respondent ; that 
they made certain payments as patnidars; but that a large amount 
of the rent had fallen into arrears and the appellants had also not 


executed an indenture of lease ss stipulated. On these allegations | 


the plaintiff asked that a decree might be passed in his favour 
for specific performance of the contract for patni settlement and 
also a money decree on either of two alternative grounds. If it 
was held that the appellants were liable to perform specifically 
the contract for settlement of the patni, a decree might be passed 
against them for rent, butif the court held that the plaintiff was 
not entitled to specific performance, then a decree might bo pass 
for a certain amount as damages. 
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On that plaint-an ex parte decree was passed on the 28th 
January, 1944. The prayer for specific performance was allowed 
and it was stated that “the plaintiff will get the amount claimed”. | 
The heading of the decres described the suit as one for specific 
performance of contract and recovery of arrears of rent and cesses 
with interest. | 7 

It was this decree which is being sought to be executed and 
so far as the money portion is concerned, execution is being 
sought to be levied against properties other than the tenure in 
question. The objection of the appellants which the learned 
Subordiante Judge has turned down was the obvious one under 
section 168A of the Bengal Tenancy Act, namely that the decree 
being one for arrears of rent, could not be executed by the attach- 
ment or sale of any property of the judgment debtors other than 
the tenure to which the decree related. The learned Judge held 
this contention to be untenable on the ground that since the 
specific performance decreed by the court had not yet taken 
place and since no registered indenture of lease had bean executed 
“there was no tenure yet and accordingly no objection under sec- 
tion 168A which presupposed existence of a tenure could possibly 
be maintained. - 

` It was contended on behalf of the appellants that in thking 
the view which he did, the learned Judge really went behind the 
decree. The decree, it was said, wasa decree for rent and the 
executing court was not at liberty to treat itas any other kind of 
decree. On behalf of the respondent it was contended that the 
view taken by the learned Judge below was right, since an objec- 
tion under. section 168A could only be taken bya tenant when 
there was or had been a tenancy but not where the tenancy had 
yet to come into existence. In aid of this argument it was com 
tended that no patni tenure could come into existences -in law until 
a registered indenture had been executed. 

It appears to us that the contention between the parties can 
be disposed of on a short ground. It may be, as the learned 
Judge has observed, that no tenure has come into existence yet ; 
but atthe same time it cannot be overlooked that the decree 
which is being sought to be executed is a decree which gave 
effect to one of the prayers of the plaintiff and did not give effect 


_ tothe other, The decree was not passed for any sum of money 


on account of damages ; it was passed for an amount as rent and 
it was linked up with the decree for specific performance. Tho 
leamed Advocate for the respondent was in our view, right in 


~ 


IN 
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saying that a decree for rent inthe circumstancés of the present 
case could be explained only on the basis that on the specific 


performance of the contract as ordered, the decree for money | 


would become a decree for rent. Butan answer.to the claim:of 
his client to execute the decree against other properties of the 
appellants can be found in that very circumstance. If the decree 
be acomposite decree, directing the execution of an indenture 
of patni lease and making a decree for a sum of money as rent 
on the basis that the lease will be executed, the decree-holder 
cannot, in our view, separate the two so as to remove from the 
amount decreed its character of rent and,then execute the decree 
against other properties of the fudgment-debtor on the basis that 
it is notrent. The learned Advocate for the respondent contem- 
ded that in order that section 168A might apply there must bea 
tenure or holding in existence. The matter is not altogether clear 
but taking the decree actually passed in the present case as it is, 


we find no reason why the section which speaks of: “the decree _ 


for arrears of rent due in respect of a tenure or holding” cannot 
be said to apply in the present case and why the decree that is 
being sought to be executed cannot be said to be a decree in 
respect of a tenure or holding. Be that as it may, all that we are 
concerned to decide in the present appeal is whether the respon- 
dent is entitled to execute the money portions of the decree 
against properties of the appellants other’ than the tenure con- 
cerned. In our opinion, he is not. He must accept the decree 
as it isand accept the position that the amount awarded to him 
by it isrent. Ifthe decree as decree for rentis up till nowa 
decree of only a conditional character and will become a real 
decree for rent only after the indenture of lease has been executed, 
but he must wait for executing the money portion of the decree till 
he succeeds in obtaining a lease, Whether other defences will 
then be available to the appellants itis not necessary for us to 


- say, nor is it necessary to make any reference to certain subsequent 


developments which were brought to our notice. 

In our opinion, the respondent is not entitled to break up the 
integrity of the decree and treat the money portion asa simple 
decree for money, thus enabling himself to proceed in execution 
against any properties of the Judgment-debtors. In so far as 
his present execution case relates to the realisation of this sum 
out of other properties of the judgment-debtors, the objectidg under 


section 168A must prevail and the aes case to that extent . 


must be dismissed, 
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Cm. For the reasons given above the appeal is allowed, the judg- 
1947. ment and order of the learned Judge dated the 27th November, 


Rohini Kumar Roy 1945, are set amide and it is ordered that the respondent's 


a coe execution casa in so far as it relates to the realisation of the decretal 
Me money out of other properties of the appellants be dismissed. The 
Chakraver iti 5. appellants are entitled to their costs from the respondent. The 

— hearing fee is essessed at three gold mohurs. 
No orders are necessary on the application and the connected 
Rule, 
Ellis, J.: I agree. 
å. T, M, O Appeal allowed, 
Before: Sir Arthur Trevor Harries, Chis) Justice of Bengal, 
BASANTA KUMAR ROY AND OTHERS 
CIVIL. m 
194: j 
Fuly, 4. TAHERADDI MONDOL AND ANOTHER." 


Limitation—Bencal Agricultural Debtors (Amendment) Act (B. C. of 1942); 
section 7A subsection (2)—Possessjon of property delivered ts destres- 
holder—Decrae-holder leases omi the same—Appltcation by judgment- 
debtor under section yA against decree-holder in time—Peiition by 
judgment-delier mere than a year after the relevant date to Debi 

\ Settlement Beard for addition of the lessees as porties~——The lersecs added 
as parties—AFirmed by Appellate Officer and District Sudge—Revision to 
High Court, 1" Nes. 

Held; That the application by the judgment-debtor to the Debt 
Settlement Board against the deoree-holder was within the time mentioned 
under subsection (3) section 37A of the Act but the petition for rellef against 
the lessees by adding them as parties was barred by limitation as it was — 
mada beyond the period allowed. 

Application for Revision under section 115 of the Code of Civil 

Procedure. 

Application under section 37A (2) of the Bengal Agricultural 

Debtors (Amendment) Act. 


ef vil Rule Ne. 559 of 1947, against the order of the District Jadge of 


Bordwan, dated the 14th of December, 1946, affirming the order of the 
Appellate Officer (S, D. O.) of Burdwan, dated the agth of Qctober, 1946, 


i 


A 
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The material facts will appear from the judgment. 

Messrs. Manindra Nath Ghose and Hemanta Krishna Mitra 
for the Petitioners. 

Mr. Salahuddin for the Opposite Parties. 

The following judgment was delivered : | l 

Harries C. J. :—This is a petition brought by twelve peti 
tioners for revision of an order of a learned District Judge 
affirming an order ofan Appellato Officer who in turn affirmed an 
order of a Board passed in favour of a judgment-debtor in pro- 


ceeding under section 37A of the Bengal Agricultural Debtors 


(Amendment) Act, 1942. 


These proceedings were commenced by the judgment debtor | 


against one person only, namely the Mabarajadhiraj- of Burdwan 
and there can be no question that that application was within limi 
tation as provided for by sub-section (2) of section 37A. That 
sub-section provided that the application must be made within 
one year from the date of the commencement of the Bengal 
Agricultural Debtors (Amendment) Act, 194s or from the date 
on which possession of the property was delivered to the decree 
holder, whichever is later. The later date here is admittedly the 
date of the commencement of the Bengal Agricultural Debtors 
(Amendment) Act, 1942. That Act came into force on June 18, 
1942. Soan application would be within time if it was made at 
any time before June 18, 1943. As I have said, the application 
against the Maharajadhiraj was within time. The Maharajadhiraj’s 
case was that he had settled this land with tenants before the 
material date, namely, December 20, 1939. In the year 1944, 
the Board added the present twelve petitioners as parties at the 
request of- the judgment-debtor. The twelve petitioners pro- 
tested that any application against them was clearly out of time 
but the Board proceeded and made an order in favour of 
the Judgment-debtor and against all the petitioners. This order 
as I have said was upheld by the Appellate Officer and the learned 
District Judge. - 

The learned Distrlct Judge has, as is his custom in cases of 
this kind, disposed of the matter in a few lines. What his opinion 
was Iam wholly unable to say, and I cannot gay with certainty 
that he even appreciated the point that has been pressed before 
me. If he did; he does not honour me with his views on the point. 

The short point taken before me is that application in so far 
as it concerns the petitioners was barred by. sub-section (s) of 
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section 37A. There was effective application against them until 
1944 and no application in respect of this transaction could be 
made after June 18, 1943. It appears to me that any relief 
against the twelve petitioners was barred by limitation and no 
order should havs been passed against them. Of course this does 
not affect any order which may have been ee against the 
Maharajadbiraj. 

In the result, therefore, I allow this petition, set aside the 
order of the learned District Judge and direct that the judgment- 
debtors’ application in so far as it concerns the twelve petitioners 
must stand dismicsed. i 

The Rule is accordingly made absolute with costs, 

8. C Ruli made absolute. 


CIVIL REVISION. 


Before Mr Justice P. B. Chakravartti and Mr. Justice 
T. H. Eliis. 


BHOLANATH DUTT 
p. 
LAYA MAJHI AND ANOTHER.* 


Furisdictton—High- Couri—Bengal Alienation of Agricultural Land (Tem- 
porary Prowisicns) Act (V B.C. of 1944), section 4 (—Verified stais- 
meni wader, G a necessary prerequisite for Celiecter’s jurisdiciien— 
Section 10— Esclusive TETERE of Collector—Revisien by District 
Judge, final. 

Held: Thattke existence of a verified statement as required under 


l section 4 (3) of ths Bengal Alienation of Agricultural Land (Temporary 


Provisions) Act la aotan essentia] prerequisite for Collectors jurisdiction 
as the petitioner is not debarred from proving his statements by adducing 
evidence, 


That Hf thé subject matter of the proceeding before the Collector was 


one which he was empowered to dispose of under the Act, the furisdiction 
of the High Court aad of all civil courts are altogether excluded. 


*Ctvil Revision aso No. 2155 of 1945, against the order of the District 
Judge of Midnapore, dated roth August, 1945, confirming the arder of the 
Subdivisional Officer of Jhargram, dated 3rd May, 1945. 


AN 


Vor. sa) HIGH COURT. 
os 

Ths only remedy provided by the Ar against the order passed ee 
Collector is an application to the District Jodge but the order passed by him 
therson shall be final. 

If a party can establish that the subject matter of the proceeding before 
the Collector was one which he was not empowered to dispose’ of under the 
Act bat that the Collector had yet proposed to do so, the High Court would 
have furisdiction to interfere not however with the order of the Collector as 
such but with the order of the District Judge passed in revision if he too 
upheld the order. 

Application for Revision under section 115 of the Code of Civil 

“Procedure. 
_ Application ander: section 8 80) of the Bengal Alienation of 
Agricultural Land (Temporary Provisions) Act. 
Tbe material facts will appear from the judgment. 
Mr. Apurba Charan Mukherjes for the Petitioner. 


Messrs. Pashupatt Ghosh and Upendra K. Roy for the i aa 


Parties, 


The judgment of the Court was delivered by 

Chakravartti, J. :—This Rule is directed against the order 
dated the roth August, 1945, passed by the learned District Judge 
of Midnapur by which he rejected an application in revision 
made to him under the proviso to section ro of the Bengal 
Alienation of Agricultural Land ( Temporary Provisions) Act 
(Bengal Act V of 1944) The order against which the said applica- 
tion in revision was directed was an order dated the 3rd of May, 
1945, passed by the Sub-Divisional Officer of Jhargram under 
section 8 (1) of the special Act already referred to. It is com- 
plained by the petitioner that the Sub-Divisional Officer made 
an order not warranted by the Act and that the District Judge, 
in refusing to interfere with his order, proceeded on assumptions 
of fact which were erroneous. 

A preliminary objection has been taken to the jurisdiction of 
the High Court to entertain the applicationon which the present 
Rule was issued. In our opinion, on the facts of the present 
case that objection must prevail. 

The material facts are the following, It appears that on the 
16th August, 1943, the opposite parties, who are members of an 
aboriginal tribe, obtained permission from the Collector under 
section 49 (F) of the Bengal Tenancy Act to sell certain of their 
lands in order to procure money for the purchase of other 
lands. They admitted that they had received from the petitioner 
asum of Rs, 6o and, by the order granting them permission to 
sell the lands as prayed for, the Collector directed that the balande 
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of the consideration should be paid in the presence of the Regis- 
trar, at the time of registration. Subsequently, on the roth 
October, 1943, the petitioner completed the purchase and a docu- 
ment was executed the consideration being Rs. 250. In the 
kobala, the reason for selling the lands was stated to be the same 


as that mentioned in the application made to the Collector. . 


The Bengal Alienation of Agricultural Land (Temporary Provi- 
sions) Act came into force on the 4th January, 1945. Onthe 18th 
February following, the opposite parties made an application 


under section 8 (1) of the said Act whereby they prayed that the 


lands sold by them to the petitioner might be restored to them 
and the transaction of sale might be converted into a usufructuary 
mortgage. It was stated inthe opening sentenca of the applica- 
tion that the petilioners were asking “for restoration of the agri- 
cultural lands sold by them during the year 1943 for the maim 
tenance of themselyes and their family.” The application came 
to be disposed of finally on the 3rd May, 1945, when the Sub- 
Divisional officer made the order asked for “on,” as is stated, “a 
joint petition of compromise’. He placed it on record that the 
petitioner to this Court was absent, but his lawyer was present on 
his behalf. 

- Against this order of the Sub-Divisional Officer an application 
was made before the District Judge under the proviso to section 
10 of the Act. The learned Judge, by his order dated the roth 
August, 1945, rejacted the -application on two grounds. In the 
first place, he stated that the application made by the opposite 


‘parties contained a verified statement of the nature contemplated 


by sub-section (3) of section 4 of the Act and that the petitioner 
haying adduced evidence in rebuttal, the order passed by the 
Sub-Divisional Officer was the only order which could possibly 
have been passed. In the second place, he observed that the 
order was one passed on compromise and on the evidence, the 
petitioner could not repudiate the compromise on the allegation 
that he was no party to it. It was against this order that the pre- 
sent Rule was issued. 

Section 10 of the Bengal Alienation of Agricultural Lands 
(Temporary Provisions) Act provides as follows : 


“Neither the High Court nor any Civil Court shall have juris 


diction in any matter which the Collector is Bene to dispose 
of under this Act. 

“Provided that if any person who is dissatisfied with any order 
Qf the Collector made under section 4 or Subsection (1) of sec- 
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tion 8 may within 30 days from the date of such order apply in 
the prestribed manner to the District Judge for the revision of 
such order and the decision of the District Judge thereon shall 
be final.” 

“Collector”, as defined in the Act includes an officer appointed 
by the Provincial Government to discharge the functions of a 
Collector under the Act. _ 

It is quite clear fromthe main provision of section 10 above 
set out that if the subject matter of the procesding before the 
Collector was one which he was empowered to dispose of under 
the Act the jurisdiction of the High Court and of all Civil Courts 
are altcgether excluded. The only remedy provided by the Act 
against the order passed by the Collector is an application to. be 
made to the District Judge, but that remedy is subject to the 
qualification that the order which the District Judge may pass 
shall ba final. Even apart from this last qualification, the section 
expressly excludes the jurisdiction of the High Court by the 
general language inthe main part of the section, at least in cases 
which fall properly within the ambit of the Collector’s powers. 

It may however be said thatif a party can establish that the 
subject matter of the proceeding before the Collector was one 
which he was not empowered to dispose of under the Act but 
‘that the Collector had yet proposed todo so, the High Court 
would have jurisdiction to interfere, not however with the order 
of the Collector as such, but with the order of the District Judge 
passed in revision if he too upheld the order, That was in fact 
what was said in the present case. Mr. Mukherjee who appeared 
for the petitioner contended that the application which the oppo- 
site parties made before the Collector was not accompanied by 
a verified statement as contemplated by sub section (3) of sec- 
tion 4. The statement there referred to is one to the effect that 
the petitioner could not have maintained himself or his family 
except by making the alienation of agricultural land which he 
wanted to have set aside. Weare inclined to agree with Mr. 
Mukherjee that there was no such statement in the present case 
and that the learned District Judge was in error in assuming 
that there was. Butthe existence of such a statement is not one 
of the essential requisites necessary to attract the Jurisdiction of 
the Collector. A statement as contemplated by sub-section (3) 
of section 4, if it is made along with the application only gives 
the applicant the benefit of a presumption. There is nothing in 
the Act to prevent him from proving that he could not have 
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maintained himself or his family without making the disputed 


alienation by evidence adduced in tbe course of the proceeding. 


The whole argument of Mr. Mukherjee was that inasmuch asa 
statement of the kind contemplated by sub-section (3) of section 
4 of the Act was wan.ing, there was an initial lack of the requisite 
material upon which only the Collector could regard himself as 
empowered to deal with the application.. 

We are entirely unable to accept this contention. The appli- 
cation, as already stated, most clearly mentioned the fact that the 
lands had been sold for the maintenance of the applicants and 
members of their family during the year 1943. It was also clear 
from the application, as was indeed the facts, that the considera- 
tion was Rs. s50, Those circumstances having been present, 
theré was, in our opinion, nothing else that was required to attract 
the jurisdiction of the Collector under section 4 or section 8 of 
the Act. Whether he would ultimately allow the application or 
reject it on a consideration of the materials placed before him by 
the parties, was a different matter altoget'er, being a question of 
ultimate decision and not of initial jurisdiction. In our opinion, 
the present matter was one which the Collector was empowered 
to dispose of under the special Act and accordingly, apart from 
the question as to whether the District Judge is or is nota pertena 
designata under the provisions of the proviso and whether or not 
the High Court can interfere with his order in any circumstances 
this Court is debarred from interfering in the present case by the 
terms of the main provisions of section 10. 

Mr. Mukherjee contended in the second place that his client 
was not a party to the compromise and that neither he nor his 
lawyer was present before the Sub Divisional Officer on the date 
when the alleged joint pstition of compromise was filed. This 
again is a matter for the decision of the Collector on the evidence 
and it may be, of the District Judge as well. We are unable to 
see how this matter at all bears on the question of the Collector’s 
jurisdiction or how it helps Mr. Mukherjee in establishing the 
jurisdiction of this Court. 

For the reasons above given, we hold thaton the facts in the 
present case this Court has no jurisdiction to interfere with the 
order of the District Judge, or, by interfering with his order to 
interfere with the order of the Collector. The Rule must accord- 
ingly be discharged, but we make no order as to costs. 


8 = Lule discharged. 
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APPELLATE CIVIL 


Before Mr. Justice P. B. Chakravartti and Mr, 
Justin T. H. Kilis. 


PURNA CHANDRA GHOSE 
p. 
SM. KIRAN BALA GHOSE.* 


Indian Registration Act (XVI of 1908), section 77—Suit wnder—Filng 
of plaint witkin so days but with insufficient ceurt-fee——Code of Civil 
Procedure (Act V of 1908) order VII rule ri (c), section 148—"Ie sought 
te be registered” in section 77 of Registration Act, mierpretation of— 
Sections 72, 73, 75. 

Where in a suit under section 77 of the Indian Registration Act, the 
plaint with insufficient court-fee was filed within 20 days: ` 


Held, that Registration Act does not deal with Civil Procedure and seo- 
tion 148 and Order 7 male 11 (c) of the Civil Procedure Code deal with in- 
sufficiently stamped documents not excluding the plalnts. 


The effect of section 77 read withthe seotion to which it refers isto 
make the ofrli suit a kind of appeal against the decision of the registration 
authorities. The section does not merely givean abstract right of salt on 
the happening of certain events; it provides fora further stage of pro- 
ceedings of which the previous course bas been dealt with by the previous 
section s, 


“The cause of action for the suit arises on the refusal of the registration 
anthorities to register 8 deed. 


There is nothing in s ctlon 7a or 73 or 75 of the Registration Act from 
which it can be argued that the proceeding before the Registrar and soa 
sult under section 77 are proceedings independent of the proceedings before 
the Sub-Registrar so that there is no ber against seeking registration in 
a different registration office. 


The office “In which the document Is sought to be registerrd”, asooo- 
templated by section 77 is the office where the document was presented for 
registration. It isin that ofice that the docnment must be sought to be 
registered in the sult as well and the suit can be brought only in the Court 
within the jurisdiction of which such office la situated—lf the document was 
presented in a wrong office, the soit must stili ask for registration. thera, but 
in such a case it will be futile to bring a sult, since the Court cannot direct 
registration by an offloer which has no jurisdiction. 

Appeal by the Defendant. 


*Appeal from Appellate Decree No. 93 of 1943, against the decree of 
Jogendra Nath Das Gupta, Esq., Subordinate fudge, 4th Court of Zillah 
Dacca, dated the 24th of August, 1949, affirming the decree of Krishnendrs 
Sondar Bhattacharjee Esq., Munsiff, 1st Court, Manickganj, dated the agih 


of April, 1999. 
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Suit for registration of deed under section 77 of the Registra- 


tion Act, .” Bos 
< The material facts will appear from the judgment. 
Messrs. P. C. Pakrashi and A. C. Bhattacharjee for the 


“Appellant. - 


» 


~ Mr. J. K. Sen Gupta for the Respondent. 
The following judgments were delivered : 
Chakrarvartti, J. :—This appeal raises a questior’ under the 
Indian Regls-ration Act which does not seem to have been con- 
sidered in any reported case. 


The facts are simple and may be briefly summarised as follows. 
On the 8th o? March, 1937, one Sarat Chandra Ghose the maternal 
uncle of the plaintiff executed a deed of giftin her favour and 
thereby gave hera piece of land, apparently aga present on the 
occasion of her marriage. The land was situated within the 
jurisdiction of the Sub-Registrar at Barangail in the district of 


‘Dacca. Shortly after the execution of the deed Sarat died and 


the document could not be registered by him. On Sarat’s death,. 
the plaintiff made repeated requests to the defendant, who isa 
brother of Serat and his heir, to get the deed registered but he 
refused to do so and thereupon the plaintiff presented the deed 
for registration before the “Special Sub-Registrar’ of Dacca. 
That Officer by an order dated the 23rd April, 1938, refused 
registration oa the ground that execution was not admitted andthe | 
document appeared to him to be of a suspicious character. a 


On the agrd May, 1938. the plaintiff brought the present sult 
under section 77 of the Registration Act in the Court .of the First 
Munsiff at Menikganj and by her plaint prayed that the document 
might be directed to be registered in the office of the Special Sub- 
Registrar of Dacca. The plaint, as originally filed, was insuffi- 
Clently stamped and the balance of the requisite court-fees was 
not paid till some date between the 3rd and the trth of June 
which was the period of a second extension of time granted for 
the purpose. The defendant resisted the suit on the merits, but 
raised no question as to the jurisdiction of the court. The learned 
Munaiff held against him and found the deed to be a genuine 
document, buz inspite of the prayer in the plaint which sought 
registration a: Dacca, directed the deed to be registered by the 
Sub-Registrar of Barangail, within whose jurisdiction the property 
was situated end who wag himself within the jurisdiction of the 
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Muneiff On appeal by the defendant, ‘this. discrepancy was 
removed. The learned Fourth Subordinate Judge of Dacca upheld 
the finding of the Munsiff, but directed the. plaint to be amendéd 


in order to bring it into conformity with the order made for regis., 


tration at Barangail, No opportunity was given td the defendant 


to file an additional written statement_and his appeal’ was “dir, 


missed. He came upto this court with a second appeal S, A. 
No. 1743 of 1939, and obtained an order that the appeal should 


be re-heard after giving him an opportunity to-file ' am additional - 


Written statement. Ona rehearing of the appeal, as directed, it 
was again dismissed by a'successor in office of- the‘ Judge who bad 
heard -the appeal in the first instance. Thereupon; the present 
second appeal was preferred by the defendant. 

‘At the re-hearing of the appeal on remand, the question of 
Jurisdiction was raised. In’ his judgment, the ‘learned Judge does 
not discuss it very fully, not dispose of it very satisfactorily. ` But 
he has held in effect that the amendment was properly allowed 
and since the property is situated within the jurisdiction of the 
Sub-Registrar of Barangau, there is no reason why registration 
by that officer could not be directed and why the suit could not 
be brought in the court.at Manikganj, although thé deed might 
have been presented for registration before the special Sub-Regi+ ~ 
trar of Dacca, 

Althcugh the officer before whom fhe deed was ania for 


` registration has been referred'to in the case as ‘the ‘Special Sub- 


Registrar -of Dacca’, we have satisfied oursslves that he was in. 
fact the District Registrar. We were informed that ‘special Sub- 


` Registrar was-a term which had come to be-popularly applied to 
‘the District Registrar, because'he has a special jurisdiction under 


section 30 of the Act to register any document which mighthave 
been registered by a Sub-Registrar subordinate to him. The order 
of the 23rd April, 1938, ‘itself shows -that the officer who passed it 
was the District.Registrar. - 

Before us, two points were urged: by Mr. Pakrashi who appeared 
on behalf of the sppeallant. He contended in the first place 
that since full court fees on the plaint were not paid till -after so 
days had elapsed from the District Registrars order, the suit was 
not brought within 30 days as required by section 77 of the Regis- 
tration Act, accordingly, it was barred by limitation. The second 
contention was that- under section 77, a suit could.be broyght only 
in the court- within the jurisdiction of which the office where -the 
document was sought to be registered was mituated and since, in 


r 
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the present case, the document was sought to be registered in` 
the office of the District Registrar at Dacca, no suit could be 
brought in tae court of the First Munsif at Manikganj. 


The first ground taken by Mr. Pakrashi is entirely misconceived. 
He argued that the Registration Act was a self-contained statute 
which provided for its own periods of limitation and those periods 
could not be enlarged by invoking either the Limitation Act or the 


| Civil Procedure Code. There is clearly no question of enlarging 


any period of licitation in the present case. The plaint was filed 
within 30 days of the Registrar’s order, although it was insufficiently 
siamped. Under Order 7 rule 11 (c) of the Civil Procedure 
Code the Court may, where the plaint is written upon 
paper insufficiently stamped, fixa time within which the requisite 
stamp paper should te supplied and the plaint can be rejected 
only if the plaintiff fails to supply the stamp paper within the time 
g0 fixed. Again section 149 of the Code expressly provides that 
the court may, at any stage allow a person to pay the balance of 
the court fees payable by him on any document, and upon such pay 
ment the document shall have the same force and effect as if such 
fee had been paid in the first instance. Neither provision makes 


_ any exception against plaints in suits under section 77 of the Regis- 


tration Act, As regards the extreme contention that the Civil 
Procedure Code itself would not apply, it is enough to say that 
the Registration Act does not deal with civil procedure and Mr. 
Pakrashi was unable to say under what law or principle, applica- 
tion of the code to a civil suit ina Civil Court was to be excluded. 
There can be no question that onthe facts of the present case; 
the suit must be taken to have been filed on the s3rd of May, 
1938, when ir fact it was, and the first contention of Mr. Pakrashi 


_ must accordirgly be overruled, ki 


.. The really substantial question in the case is tLat raised by 
the second contention of Mr. Pakrashi, but before dealing with 
it, reference may conveniently be made to the terms of section 77. 
That section by sub-section (1) provides as follows : 


“Where the Registrar refused to order the document to be 
registered, under section 72 or section 76, any person claiming 
under such document, or his representative, assign or agent may 
within thirty days of the making of the order of refusal, institute 
in the civil court, within the local limits of whose original juris 
diction is situated the office in which the document is sought to 
be registered, a suit fora decree directing the dccument to be 
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registered in such office if it be duly presented for registration with- 
in thirty days after the passing of the decree,” 

The contention is that the office where the document is un- 
successfully presented for registration is the office where it is 
“sought to be registered” anda suit canbe brought only in the 
court within whose jurisdiction that office is situated asking for 
registration in that office. A person claiming under a document 
cannot actually seek registration in one office and then in his suit 
ask for registration in another, thus enabling himself to bring the 
suit in the court within whose jurisdiction the office of his later 
choice is situated. In aid of this argument it was contended that 
refusal of registration by a particular Registrar or Sub-Registrar 
was the cause of action for the suit contemplated by the section 
and accordingly the relief prayed for in the suit must have refe- 
rence to that parlicular officer. 

Mr. Sen Gupta who appeared for the respondent contended 


in the first place that the words used in the section were “is sought ~ 


to be registered” and not ‘was sought”. It was thus clear that 
the office contemplated by the section was the office in which the 
document was sought to be registered at the time the suit was 
brought, that isto say the one where registration was asked for 
by the plaint. 

It was contended-in the second place that the section did not 
require that such office must be the office where the document 
had been presented for registration. The first part of the section 
merely recited the events on the happening of whicha right to 
bring a Suitina civil court would arise, but its effect was not to 
make refusal of registration by a particular officer the wrong for 
which a remedy was provided in a civil suit. 

It was contended thirdly that whereas in the present case, 
the refusal was on the ground of denial of execution, the order 
allowing registration, whether passed by the Registrar under sec- 
tion 75(1) or Ly the civil court under section 77, merely estab- 
lished the right of the party concerned to have the document 
registered. Unlike an order passed under section 7a, it did not 
correct the action of -any particular officer and accordingly there 
was no reason why in such a case the plaintif inthe suit under 
section 77 should bs held to the office which had refused him 
registration. This result was said to follow from sections 35 (3)(c), 
71 (2), 73) 74, 75 and 76-(b). 

It will be-seen that the whole question turns primarily upon the 
true meaning of the words “is sought to be registered”, occurring 
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in section 77. If they, mean “is sought in the plaint” it is clear 
that no objection could be taken to the jurisdiction of the First 
Münsif at Manikganj on the plaint as amended. But if the 
reference is to the original attempt made to obtain registiation, 
failure in which 1s the occasion for bringing the suit, the plain- 
tiff in a suit under section 77 is not entitled to change the regis- 
tration office and thereby confer jurisdiction on another court. 


“Hè must adhere to the office where he tried to obtain registration 


and failed, and bring his suit in the court within whose jurisdiction 
that office is situated, for that is the office where the document 
tis sought to be registered”, 

It is clear that the view contended for by the respondent is- 
of importance only in cases where registration could legally be 
had in either of the two offices, unless itis said that even if a 
person presented his documént in an office which had no juris- 
diction, he can, in his suit, ask for registration in an office which 


has, It is also clear that if the view contended for by the appel- 


lant be correct, g suit will be worth while only in cases where the 
office in which the document was presented for registration was 
one where it could legally be registered under section 28, 29, 
or go. Ifregistration in the same office must be asked for in the 
suit, it will be useless to ask for it if the office be one where’ 
registration could not be had in law. With regard to cases 
coming “under section 30, a further qualification must be made and 
a suit will be worth only if the Registrar received the document in 
the-exercise of his discretion, but refused registration on the merits. 
Lastly, on the appellants’ contention, even ita document might be 
regisirable in two different offices, a party cannot, after presenting 
it in one of them ask in his suit for registration in the other. 

With these practical implications of the two respective views 
in mind, we might now approach the task of interpreting section 
77. Butit will be useful to ascertain first the different kinds of 
case to which the section applies, for its true rare must be 
one which applies to all cases covered by it. 

The section gives aright of suit “where the ee refuses - 
to order the document to be registered, under section 72 or sec 
tion 76”. Section 76(1) covers three cases: (a) that the Registrar 
refusing to register the document, when presented in. the first 
instance’to himself, (b) that of his refusing to direct registration 


= ynder section 72 and that of his so refusing under section 75.: 


Since 76(1) covers a case of refusal under section 72, it would 
hare been sufficient if section 76 alone had been mentioned in 
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re a and the separate mention of section ‘72 is not very 
logical, The refusal under section 7a has reference to the case: 
where a Sub-Registrar refuses registration on a ground other 
than denia] of execution and thereupon an appeal is. taken to the 
Registrar. The refusal under section 75 refers to the case where 
a Sub-Registrar refuses registration on the ground of denial of 
execution and thereupon dn application is made to the Registrar. 
Section 77 makes no mention of section 75. The logical way of 
expressing the section would have been either to mention only sec- 
tion 76 which would cover all the three cases or to mention all the 
three sections 72, 75 and 76, the last applying tọ cases of original 
refusal by the Registrar. To such cases’ the language of section 
77, vis., ‘refuses to order the document to be registered” is not, 
it is true, wholly appropriate, for while it would cover cases of 
denial of execution, where the Registrar directs or refuses to direct 
the document to be registered (See section 35 (1) provigo, section 
74 and section 75). Prims facie it would not cover other cases 
where, apparently, the Registrar simply registers a document or 
refuses to register it, But although the accordance of -section 77 


with sections 72, 75 and 76 is not perfect it is reasonably clear. 


that the section covers all cases of refusal by Registrar, whether 


“on an appeal under section 72 or an application under section 73 


or with respect to a document presented before himself. 

In our opinion, the effect of section 77, read with the section 
to which it refers, is to make the civil suita kind of appeal against 
the decision of the registration authorities: The Section does not 
merely give an abstract right of suit on the happening of certain 
events ; it provides for a further stage of proceedings, of which 
the previous course has been dealt with by the previous sections. 
It does not say “where the registrar refuses to order a document 
to be registered”, but says “where the Registrar refuses to order 
the document to be registered”. 

The language implies a refetence to a particular document 
which has beeti the subject of proceedings under section 72 or 73 
or 76 and the suit is provided as a remedy against the refusal of 
the registration authorities to register it. The refusal is the 
cause of action. From that it follows that the rellef contemplated 
by the section is reversal of the order. of refusal ‘and the prayer 
contemplated by it is that the office which has refused to register 
the do¢ument bé directed to register it. In other words, the office 
‘in which the documentis sought to be registered” and which, 
under the terms of the section must be directed to register it if 
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the suit succeeds, can only be the office where the document was 
presented for registration. 

We do not think the use of the nika tense creates any diff- 
culty or that its effect is to enable the plaintiff to choose at his 
will any competent cffice he likes. In our opinion, the scheme of 
the series of sections from section 72 to section 77 is that a person 
claiming under a document, seeks to have it registered in a parti- 
cular registration office and having failed in his attempt before the 
registration authcrities, carries the same attempt further by means of 
a civil suit which, of essence is a continuation of the same proceed- 
ing in another forum, There is but one seeking throughout and, 
accordingly, the section appropriately uses the present tense. 

It does not se=m to us to be correct to say, as the Respondent 
contended, that in cases coming under section 73 the proceeding 
before the Regis-rar is an independent and original proceeding 
having no reference to the order of the Sub-Registrar, but launched 
only ‘in order to establish the right to have the document regis- 
tered.” The poict of the argument seems to be that if even before 


"the Registrar, it is not necessary to seek registration by the parti- 


cular Syb-Registrar who refuses to register the document, still 
less can it be necessary in a suit under seclion 77e Section 77, 
however, is not limited to cases coming under section 73 but covers 
all cases, and even with respect to cases under section 73 the 
assumption unde-lying the argument is not correct. It 18 true that 
the section speaks of establishing a right to registration, but the 
order passed on the application under section 75(1), the Registrar 
must ‘order the document to be registered”. Under section 75(a), 
when such an order is passed and the document is duly presented 
for registration, “tae registering officer shall obey the same.” In our 
view, it is not possible to say that the order is an order at large, 
to be obeyed by eny competent registering officer to whom the 
document may ba presented for registration. It is noticeable that 
in cases coming under section 72 which comprise all cases except . 
those of denial o? execution, the appeal to the Registrar must be 
against the order of the Sub-Registrar, and if the Registrar directs 
the documents ta be registered, “the Sub-Registrar shall obey 
the same”. There can thus be no doubt that in cases coming undef 
section 74 the proceeding before the Registrar is not an independent 
proceeding and the officer to whom the document must be presshted 
if the appeal succeeds and who is directed to obey the Registrar's 
order, is the same Sub-Registrar who bad refused registration. We 
gan find no reagon to think that with respect to the single type of 
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case which comes under section 73, the Act makes a distinction and 
no reason why it should have done so. Itis true that in describing 
the officer who is to obey the Registar’s order in this «lass of cases, 
section 75(2) uses the general term “registerating officer” but the 
obvious reason is that section 75(1) covers cases of original 
presentaiion before a Sub-Registrar as well as of such presentation 
before the Registrar himself (see section 74) Lastly, in the case 
‘of refusal by the Registrar to register a document presented to 
himself which also is covered by section 77, it is meaningless to say 
that the proceeding before the Registrar is an. independent 
proceeding. ; 
In our opinion there is nothing in seclion 72°or 73 or 75 
from which it can be argued that the proceeding before the 
Registrar, and so a suit under section 77 are proceedings irdepen- 


dent of the proceedings before the Sub-Registrar so that there. 


is no bar against seeking registration in a different registration 
office, 


Another argument was that section 71(2) showed that after a 
document, refused registration by a Sub-Registrar, had been 
directed to be registered, it could be registered by any registering 
officer. The argament is surprising. Section 71(2) merely saya 
that “no registering officer’ shall accept for registration a docuw 
ment on which a refusal of registration has been endorsed unless 
and until it is directed to be registered. It is impossible to see 
how from that provision it follows that after the document has been 
directed to be, registered any registering officer may register it, 
The general term “registering officer” on-which much reliance was 
placed, has been used obviously because the bar affects both 
Registrars-and Sub-Registrara, 


The last contention was that if registration had to be sought in 
‘the same office, an impossib‘e situation would arise where, as in 
the present case, the document was presented for registration in 
the first instance before a Registrar, The jurisdiction of the 
Registrar to register a document was, it was said, only discretionary 
and there could not possibly bea prayer for a direction that the 
document be registered by the Registrar. It is: true that under 
section 30 of the Act, a Registrar may accept a document for 
registration Only if he chooses to do so; but the argument over- 
looked that if the Registrar refused to accept the document at all, 
no question of bringing a suit could arise. There would be an 

occasion for bringing a suit only if the Registrar accepted the 


ra 
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document in exercise of his discretion and thereafter ` refused regis 
tration on the merits, In such a case the Registrar having fore- 
gone his privilege of refusing to accept the document, there is no 
reason why he cannot be directed to register it if his view on the 
merits be found to be wrong. 

We have seid enough tq show that none of the documents of 
the respondent can dislodge what appears to us to be the true 
view of sectior 77. That view received additional support from 
sub-section (2) cf the section. The sub section -provides that the 
provisions conteined in sub-sections (2) and (3) of section 75 shall 
apply mutatis wsiandis to documents presented for registration in 
accordance with a decree passed under section 77. If section 75(s) 
implies, as we have held it to do, that the document must be 
presented to tke same registering officer who had refused regis- 
‘tration and that it is he who is directed to obey the order of the 
Registrar, it fo lows that in the case of a decree under section 77 
as well, the doccment must be presented to the same registering 
officer and it ic he who is directed to obey the decree. It follows 
further that since a suit under section 77 must be for a decree 


“directing the document to be registered” in the office “in which 


the document is sought to be registered” it is intended that such 
offce must be tke office where the document-was first presented 
for registration. Section 75(3) emphasises farther the correctness 
of this view. There it is provided that the registration shall take 
effect as if the document had been registered when it was first duly 
presented for registration. If the respondents viéw be correct, 
it would be possible for a person to present bis document to an 
officer having -no jurisdiction and, on being necessarily refused 
Tegistration, to bring a suit, asking for registration in another and 
a competent ofice and to obtain the necessary direction. -How 
could section 75:3), which applies mutatis mutandis to all documents 
presented for rezistration under a decree in a suit under section 77, 
apply to all in such a case? The document had not previously 
been duly presented for registration in any office and accordingly 
the sub-section cannot apply and the registration, which must 
almost certainly be time-barred if the benefit of the aub-section 
cannot be obtaired, cannot take effect. It is no answer to say, 
as the respondent did say, that in such a case the Court will not 
decree the suit, His own argument was that the suit was an 
independent preceeding, which had no reference to proceedings 
before the registration authorities’ and in which the only question 
was the registrability of the document. If so, there is no reason 


Vou. 8s.) HIGH COURT. 


why the Court should dismiss the suit simply because the document 
had been presented to a wrong office. 


In our opinion, the conclusion is inescapable that the office in 
which the document is sought to be registered, as contemplated 
by section 77, is the office where the document was presented for 
registration, It is in that office that the document must be sought 
to be registered in the suit as well and the suit can be brought 
only in the Court within ‘the jurisdiction of which such office is 
situated. If the document was presented in a wrong office, the suit 
must still ask for registration there, but in such a case it will be 
futile to bring a suit, since the Court cannot direct registration by 
an officer which has no jurisdiction. 


For the reasons given above, it must be held that the plaintiff 
had no right to ask for registration by the Sub- Registrar 
Barangali, as she did on the plaint as amended and on that basis 
to bring and maintain her suit in the Court of the First Munsiff 
at Manikganj. The appeal is accordingly allowed, the Judgment 
and decree of both the Courts are set aside and it is directed 
that the plaint be returned by the trial Court to the plaintiff for 
. presentation to the proper Court. 


Ellis, J. :—-I agree. R 
A. T. M. Appeal allowed. 
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ORIGINAL OIVIL. 


Before Mr. Justice S R. Das. 
KALACHAND CHUNDER 


D. 


FATEHDIN AND OTHERS,” 


Indian Lunacy Act (Act IV of 1919); Part III, chapters IV and V—“ fudi- 
. cial powers over persons and estate of lunatic’’—Interim order fer 
custedy or management of estate of a person berore adjudging kim a 
lunatic, if can be passeed—High Court Original Side Rules ( Remiry ) 
Chapter XXX~—-Provisions re: imuacy, if exhaustive and take away in- 
herent power of High Lourt—Preceedings in lunacy, tf civil proceedings 
—Code of Civil Procedure (Act V of 1908), section 141, Orders 39, 4o— 
Interlocutory orders in lunacy, tf can be passed wader— High Court as 
successor to Supreme Court, if has all powers and jurisdiction of courts 
of Chancery in matters of welfare af infants and innatics—High Court, 
if has inherent powers on matters on which the Lunacy Act is silent. 
Though it Is true that the sections in chapters IV and V of Part Ill of 
Indian Lunacy Act dealing with “Judictal powers over persons and estate of 
lonatio” do not in terms contemplate or sanction the making of any interim 
order foc the cus ody or the management of the estate of a person before 
he is adjudged to be a lunatic, nor is there any provision for the same in 
Chapter XXX of the High Court Original Side Rules, yet it does not 
follow that it was intended that the provisions should be exhiustive in the 
sense that these would take away all inherent powers of a Court of law. 


Rajendra Kumar Gupta v. Shailendra Kumar Gupte (1) followed. 

Saroj Basini Debi v. Mohendra Nath Bhaduri a) dissented from. 

There oan be no doubt that proceedings in lunacy are civil proceedings in 
a court of clvil jurisdiction. 

Meni Lal v. Nepal Chandra (3) followed. -~ | 

Section 141 of the Code of Civil Procedure will apply in proceedings in 


lunacy and the powers for making interlocutory orders under Order 39 and 
Order 40 must necessarily become available to the Court, 


Rejendra Kumar Gupta v. Shailendra Kumar Gupta (1) relied on. 
The High Con-t of Calouttm as the successor to the Supreme Court (ander 


Charter of 1774 and Letters Patent of 1869 and 1865) hasal! rhe powers, 
authority and jarisdiction of the Courts of Chancery in all matters concerning 


*Application In Sult No. 8:8 of 1941 (Partition). 

(1) (1927) L L R. 54 Cale, 836. 

(a) (1917) 22 C. W.N 847. 

(3) (1937) I. L. R. [1998] 1 Cale. 180; 42 C, W. N. 98 


Vor, $3.) unicu ċobrÌ, 


the walfaro and the care of infants ahd lunatics and English Coorts 
frequently make interim orders In lunacy proceedings belore a person is 
adjodged Inmatic. 


Ex parte Whitfield (1); In re: Pountain (2); In re: Seager Hunt (9) and 
Re: A-G (4) referred to. 


The provisions of Indian Lunacy Act in so far as they are expressly 
contrary to or Inoonsistent with the powers of the High Court under its 
Letters Patent must prevail but the High Court has Inherent powers to act on 
matters on whioh the Act Is silent. 


Application by the Purchaser. 
Suit for partition. 
The material facts will appear from the judgment. 


Messrs. P. B. Mukherjee, S. N. Banerjee for the Receiver 
(8. P. Chundes ). 


Mr. B. K. Ghose for Defendants Nos. 3 and 4. 
The following judgment was delivered : 


Das, J. :—The suit in which this application has been made 
isa partition suit filed by one Kalachand Chuncer, an attorney ` 
of this Court, for partition of premises No. 7, Mutali Dhar Sen 
Lane. ' P 
On December 22, 1941, a preliminary decree was passed in 
this suit declaring the shares of the parties in the property and 
appointing Mr. T. Chatterjee as the como issioner of partition 
and Mr. Salehjeo as the Receiver. By this decree it was pro- 


vided, inter alia, that in the event of the said commissioner of: 


partition finding that the said premises could not be conveniently 
and reasonably partitioned by metes and bounds, the commis- 
sioner of partition should sell the same by private treaty or by 
public auction to the best purchaser provided the commissioner 
of partition considered that a sufficient bid had been offered. 
The commissioner of partition was directed tO fix a reserve 
price and was given liberty to issue advertisements for sale. 
Liberty was also given to the parties to bid at the sale. : 

On March 3. 1944, Mr. T. Chatterjee and Mr. Salohjee -were 
by an order of Court discharged and Mr. A. C. Gupta was appoin- 
ted the receiver and commissioner of patition on the same 
remuneration and with the same powers. 


(1) [1743] 8 Atkin 315; 26 E. R. 594, 
(a) [1888] L. R. 37 Ch. D. Gog C. A. 
(3) [1900] L. R. a Ch, 54. 

(4) [1909] 53 Sel. J. 615. 


Cru, 
= 
1946. 
kaged 
Kalachand Chunder 
Y. 
Fatebdin, 


December, 17. 


frè 
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Dost Mahomed, one of the defendants, haviùg died intestate, 
an order was nads on August 16, 1944, recording the death of 
Dost Mahomed and amending the register of the suit by describ- 
ing the defencants Fazle Karim, Nazir Mahomed and Aysha 
Bibee (being the brothers and sister of “Dost-Mahomed) in their 
individual capacities as well asin their capacities as heirs arid 
legal representatives of the said deceased and re-adjusting the 
shares of the defendants consequent upon the death of Dost 
Mahomed. ‘ 

On April 45, 1945, a petition was filed before me by the 
wife and children of Kalachand Chunder praying for an 
inquisition as to the mental state of Kalachand Chunder. The 
petition was instituted in the matter of clanse 17 of the Letters 
Patent and Ac IV of 1612. It was alleged that Kalachand 
Chunder had become a person of unsound mind and had, while 
in that state of mind, left his dwelling houses and could not be. 
traced. This petition which was accompanied by a medical certi 
ficate was verided by the affidavit of the wife of Kalachand 


‘Chunder and was alto supported by a separate affidavit of his 


father, Mr. B. P. Chunder, a senior attorney of this Court. On 
a consideration of. the facts appearing on the record before me, — 
I made an order on that date directing that an enquiry be held 
before the Cout on June 25, 1945, (1) as to whether tbe said 
Kalachand Churder was a person of unsound mind and incapable 
of managing himself and his offiirs, (a) as to the time during 
which he had been of unsound mind, (3) as to the nature of the 
property belonging to him and (4) as to such other points as the 
Court might thinz fi. Ifurther directed a copy of tbat order to 


- be served on M-. B. P, Chunder and Mr. Sambhu Nath Chunder 


being the father and brother respectively of Kalachand Chunder 
and on the said Kalachand Chunder in the several modes therein 
mentioned. In view of the urgency arising-out of the facts that 
several suits to which Kalachand Chunder was a party were pen- 
ding, that the rents of several houses belonging to Kalachand 
Chunder had to be collected from the tenants and that Municipal 
rates and taxes tad to be paid, I did by the sams order appoint 
Mr. B. P, Chunder until the enquiry was held or until further 
orders, the interim receiver and manager to look after the affairs 
of Kalachand Chunder with various powers for the management, 
realisation and preservation of his estate as therein specified. Mr. 
B. P., Chunder wes empowered amongst other things, to continue 
proceedings already instituted by the said Kalachand Chunder, 


y 
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in his own name in the Small Causes Court and in this Court Civil. 
and bring them to a ‘termination, to join in the sale of 19.46. 
the premises No. 7, Murlidhar Sen Lane. and to do all acts Kalachand Chunder 
necessary for the proper management of the estate including the 
execution of documents on behalf of Kalachand Chunder. . It 
was further provided by that order that receipt of Mr. B. P. pil 
Chunder as such receiver should bs a sufficient discharge for all 
such sums of money or property as should be paid or delivered 
to him. 

The enquiry, however, could not be proceeded with on the 
appointed day and had to be adjourned in view of the difficulty, 
brought about by the disappearance of Kalachand Chunder, in 
producing him before the Court and in procuring any evidence 

of his state of mind ator about the time of the enquiry, and 
~ eventually on September 3, 1945, an order was made giving certain 
additional powers to Mr. B. P. Chunder as such receiver and 
manager including the power to spend a sum not exceeding 
Rs. 300 per month towards the maintenarce of the family of the 
said Kalachand Chunder and to invest the moneys representing 
the accumulation of rents as also the gale proceeds of half share 
of 7, Murlidhar Sen Lane in 334 percent. Government promissory 
notes and adjourning the enquiry siwe dis. 

Mr. A. C. Gupta, the commissioner of partition appointed in 
this suit, being of opinion that the premises No. 7, Murlidhar 
Sen Lane could not be conveniently partitioned by metes and 
bounds, proceeded with the sale of the premises a: he was autho- - 
rised to do by and under the decree passed inthis suit. The sale 
aciually took place on July 13 1946. It was held subject to 
certain conditions of sale, a copy~of which is annexed to the 
present petition and marked ' A”. At the sale the present ‘appli- 
cant was declared the highest bidder and purchaser of the said 
premises at and for Rs. 76,000. In terms of the conditions of 
sale the purchaser paid to the commissioner of partition 35 per 
cent. of the purchase money. | l 

The abstract of title having been delivered to the purchaser, 
the latter, on or about July 24, 1926, by and through bis attorney 
cauted certain requisition on title to be made which were answered 
by the plaintiffs attorney. On Angust 6, 1946, certain further 
requisitions arising out of the answers to the earlier requisitions 
were delivered and answered. All these requisitions and answers 
are annexed to the petition and collectively marked “B”. There 
is no suggestion that the requisitions on tile were not delivered 


v. 
Fatohdin. 


$14 


Kalachand Chunder 
¥. 
Fatebdin, 
Das, J: 


HE 
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within time. Item No. $ of the first set of requisitions and Items 
Nos. r and 2 of the further requisitions raised the question as 
to how and by whom wasiuiterest of Kalachand Chunder to be 
legally conveyed to the purchaser. Item No. ro of the first set 
of requivitiofis and Item No. 3 of the further requisitions related 
to the absence of a certain original conveyanc; dated July 27, 
roar, which solely related to the premises in question. On August 
8, 1946, the purchaser took out the present summons praying for 
leave to pay the balance of the purchase money, for delivery of 
the said original conveyance dated July 27, 1921, for suitable 
directions in default of delivery of the same, for necessary action, 
directions fer the conveyance of the share of Kalachand Chunder 
and as to the person who should sign and execute the conveyance 
on his behalf, if necessary, for the setting aside of the sale and 
return of the money already deposited by the purchaser. The 
summons wis made returnable on August 9, 1946. On that date 
an order was made giving leave to the purchasers to pay the 
balance of the purchase money to the commissioner and the 
rest of the application was adjourned. The purchaser paid the 
balance of the purchase money to the commissioner of partition 
and there is no doubt that he is a bomafije purchaser and bas 
mads this application in perfect good faith, Indeed Mr. P. B. 
Mukherjee appearing for the purchaser has made it clear that 
his client is anxious to complete purchase, provided that a 
reasonably goad and marketable title can bs conveyed to him. 

The adjourned application came up for hearing before me when 
learned connsel appeared for all parties other than Fatehdin and 
Aysha Bibee, two of the defendants, served by registered post and 
the registered letters had come back with the remark “addressee not 
known”. I bad doubts whether this was a proper service, 
Further the appearance of Fatehdin who was alleged to have the 
missing title deed was considered necessary. Consequently I direc- 
ted fresh service by advertisement and also by registered post 
and adjourned the application. I understand that fresh notices 
have again besn sent by registered post but advertisements have 
not yet been issued. The matter was mentioned to me yesterday 
and I was told that Fatehdin had since then com: down to 
Calcutta and would produce the original conveyance. In these 
circumstances I did not consider it necessary that the advertise- 
ments should ba issued and I directed the matter to be listed for 
judgment. The order I propose to make will not adversely affect 
Aysha Hibee. 


* 
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Mr. Mukherjee’s first contention which was based on item SL; 
No. 3 of the requisitions and items Nos. r and 2 of the further 1945. 
teat 


requisitions was that in the events that hed happened there could Kalachand Chunder 
be no valid and effective transfer of the half share of Kalachand ` 
Chunder in the premises in question, for there was nobody who 
could convey it for him. His argument was as follows: Kala- Dai, 
chand Chunder left his dwelling-house some time in September, Nn 
1944, and had not been heard of since. Sufficient time had not 
elapsed so asto give rise toany presumption of death. There- 
fore we must proceed on the basis that he is alive. It is alleged 
that Kalachand Chunder was, at the time he left his dweling- 
house, a person incapable, by reason of unsoundness of mind, 
of managing himself-and his affairs. He had not been found to i 
be a lunatic on inquisition under the Lunacy Act and tberetore, 
no manager of his property could have been validly and properly 
appointed. Mr. Mukherjee took“ me through the relevant sections 
of part III of the Indian Lunacy Act and contended that the 
scheme and provisions of those sections cléarly contemplated tho 
appointment of a guardian of the person or manager of the pro- 
perty after a findjng as to lunacy was affirmatively arrived at as 
8 result of the enquiry by the court. His contention was that 
the Act did not contemplate or sanction the appointment of any 
interim guardian or manager. Therefore, concluded Mr. 
Mokherjee, the order made on April #5, 1945, in the lunacy 
Proceedings appointing Mr. B. P. Chunder as the receiver and 
manager of the estate of Kalachand Chunder until the conclusion 
of the enquiry was wholly without jurisdiction and Mr. B.P. 
Chunder did not lawfully represent the estate of Kalachand 
Chunder and could not transfer title to any part of it. Mr. 
Mukherjee relied on the case of Saroj Basini Debi v. Mokendra 
Nath Bhaduri (1); in that case, which was an appeal from the 
decision of the District Judge, Rankin, C. J., examined the 
relevant sections of the Indian Lunacy Act and set out in detail 
the procedure contemplated by the Act. At page 847 the learned 
Chief Justice made the following observations : 4 

“Under the jurisdiction with which we are concerned, it may 
-be worth while to notice that orders for the custody of lunaties 
and for the management of their estates do not come into question 
at all, until there has been a finding of lunacy asa result of an 
inquisition. There is no question of interim orders ọn such 


Y. 
Fatebdin. 





(1) (1917) aa C., W, N. 547, 
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matters pendiag the determination as to the person’s state of 
mind ” | 

There can be no doubt that the above observations support 
Mr. Mukherjes’s argument, but with the utmost respect to 
Rankin, C. J], Tam unabl: to accep hs views, 


The sectiors grouped under the heading “Judicial powers over 
person and estate of lunatic” in Chapters IV and V of part IM | 
of the Indian Lunacy Act appear by their terms to confer on the 
court certain powers which can only be exercised in respect of 
the person or property of a lunatic so found on inquisition. I 
respectfuliy agree with the learned Chief Justice that those sec- 
tions do not in terms contemplate or sanction the making of any 
interim order for the custody or the management of the estate 
of a person before he is adjudged to be a lunatic. It is also 
clear that there is no express provision in the Act authorising the 
court to make any interim order of the kind Ihave mentioned. 
Nor is there anything in the rules framed by this Court and 
embodied in Chapter XXX of the Original Side Rules. 
But does it follow that the Act is intended to be exhaustive in 
the sense that ic takes away all inherent powers of a court of law. 
It is easy to visualise cases of such urgency as may imperatively 
necessitate the making of such interim orders by the court before 
which proceedings are pending and every court must of necessity 
have such powers. To deny such inherent power may result in 
irreparable injury te the very person who and whose estate is 
before the coart and whose interest the Court is expected to 
protect. Therecanb: no doubt that proceedin:s in lunacy are 
civil proceedings in a court of civil jurisdiction [See Mori Lal v. 
Nepal. Chandra (1)]. If that be so, then section 141 of the Code 
of Civil Procedure will apply and the powers for making inter- 
locutory ordera under Order 39 and Order 40 must necessarily 
become available to the court. This section I apprehend, will 
also save the inherent powers of the Court. I find support for my 
views from the observations of Costello, A.C. J, in the case of 
Rajendra Kumar Gupta v. Shatisndra Kumar Gufia (a) In 
that case after Jnoting the above passage from the judgment of 
Rankin, C. J., in Saroj Bastni’s case (3) the learned Acting Chief 
Justice observed as follows at pp. 183-184: 


(1) (1937) I. L. R, [1938] 1 Calo. 180 ; i C, W. N. ga. 
(2) (1927) L L R. 54 Calo. 835. i 
(3) (1917) 23 C. W. N, 847. | 
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I am not at all sure that Sir George Rankin intended to say 
more than this, that there should not be an interim order for the 
custody. of lunatics or for the actual management of their estates 
pending the result of the inquisition, emphasis being placed on 
the word “management”, To put the matter in another way, 
it would not be proper either to appoint a custodian or a manager 
before there had been a definite finding on the inquisition that 
the alleged lunatic was in fact a lunatic. If, howeyer, the learned 
Chief Justice intended to siy that in no circymstances can any 
kind of interim order touching the property of an alleged lunatic 
be made, then, with all possible respect to him, I can only By 
that I am unable to agree with bis opinion, having regard to the 
authority in a contrary sense furnished by certain decisions of 
the Courts in England. 


“It has been suggested in course of the argument before us 
that the observations of the learned Chief Justice as regards 
interim orders were after all no more tharr obser dicta, in that 
in the case then before the Court there had been no question of 
- making an interim order at all. Whether that is so or not, It 
seoms to me that it would be most unfortunate, undesirable and 
certainly not in accordance with the practice in England if we 
were to hold that a Court in this country has in no circumstances 
power to appoint an interim receiver for the protection of the 
property of a person who is alleged to be a lunatic, In my view 
the provisions of the Indian Lunacy Act of i912 and the 
amending Acts which: compendiously may be called the Indian 
Lunacy Act, 1912-1926, are not absolutely exhaustive. Clearly the 
present matter is not one which in any sense falls within the 


scope of either section yr or section yr read with section 56, 


If there is any section in the Indian Lunacy Act which deals with 
the point we are considering or any question closely gkin to it, 
it must, in my opinion, be section 67 and not section 71, However, 
we may take it that this is R matter which lies outside the 
actual provisions of the statute, and in those circumstances it 
seems tò me that the Courts in this country are entitled to 
exercise that kind of inherent jurisdiction which originally was 
exercised by the Courts of Chancery in England in all matters 
concerning the welfare‘and the, Care of infants and lunatics, ` 


I do not think it serves any useful purpose to try and explain 
or distinguish this case from that before Rankin, C. J. It is better 


to openly express my disagreement which I respectfully do, . 


Kalachand Chuoder 
Fatebdin. > 


d. 
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Even if there be any doubt as to the powers of the, District 
Courts. in. the matter, of making interim orders in pending-lunacy 
proceedings, I entertain no doubt whateyer as to the powers of 
this High Ccurt to do so, This High Court has lunacy juris 
diction under =lause 17 of the Letters Patent of 1865. ‘That clause 
confers on this Court “the like power and authority with respect 
to the persons and estates of infants, idiots and lunatics within the 
Bengal Division. of the Presidency of Fort William as that which 
was vested in the said High Court immeditely before ‘the publi- 
cation of these presents.” This takes us back to the Letters Patent 
of 1862 which was in force immediately before the publication of 
the Letters Fatent.of 186s. Clause 16 of the Letters Patent of 
1862 ordained that the High Court should have the like jurisdic- 
tion as to infants and lunatics as was then vested in the Supreme 
Court. This provision takes us further back to the Charter’ of 
1774 establishing the Supreme Court at, Fort William in Bengal. 
Under clauso 4 the Chief Justice and Judges of the Supreme Court 
were given tte same powers as the Judges of Kings Bench of 
England had and under clause 18 the Supreme Court was consti- | 
tuted as a Court of Equity with “full power and authority to 
administer j justice in a summary manner, .as~nearly as “may, 
according to the rules and proceedings of our High Court of 
Chancery in Great Britain.” Clause as of that Charter authorised 
and empowered the Supreme Court “to appoint, guardians and 
‘keepers for infants, and their estates according to the order and 
course observed in that part of Great Britain called England and 
also guardians and keepers of the persons and estates of natural 
fools or of such as are, or shall be deprived of their understanding 


or reason by ‘the Act of God, so as to be unable to govern them- 


selves and their estates” and also authorised and empowered that 
Court “to enquire, hear and determine by inspection of the person, 
‘or, by ‘such cther ways and means by which the truth may best be 


discovered and known.” From what. I have stated it follows that 


1 


ki a Na 96 E. R. soa. 


‘this High “Court as the succesor to the Supreme Court has 
all the powerm,. authority and. jurisdiction of English Court 
referred to abcve. -There can be-no doubt that the English Court 
frequently make interim orders in lunacy proceedings before a l 
person is actually found to be a lunatic on inquisition. Reference 
ee be = to Bx parte Whitfiald (1); lam; Pountain (2); 


(a) [1888] L; 2. 37 Ch. D, 609 C. A, so £2 og s N 


I 
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Seager Hunt (1)-and Ke + A. G.-(2). -The position is mdnimarised 
in Theobald’s Law ae to re at Page, gor in the following 
words : - =~ z aA 

In an-urgent case an iie receiver may. be appointed. for 
the ‘protection of a Iunatic’s property, upon sufficient medical 
evidence, and withont service or security. The ‘order > ı provides . for 
giving security as soon as possible and for notice.of the order to 
the lunatic with ani (o: iuni to ` apply to aS it on short 
notice. a ah 

- It is not necessary to refer - re rule 83 of 1899- TER a 
appoint an iħterim receiver; it is part: of the inherent, jurisdic 
tion to protect the property -of lunatics, The powers conferred by 
the Act of 1908 are also sufficient ro meot the'case; Interim 
orders have frequently been . made; ses, - oF aise Seager 
Hna? (1) ete ath 

These interim orders have also been êng by the Lords 


` Justices, It was found that-an' elderly lady of weak: mind yras 


living in her own house in a state of neglect, and it, was - necessary, 
at once to have her properly cared for... The matter being urgent, 
an interim receiver was Spee by the Master. W, ame IJ 
1922. 

When the receiver went to the kie to ery. gül the i ite 
was refused admission by a person who had been allowed to occupy 
the basement. Application was theréupon made to the Lords 
Justices ‘fur an order to commit this person, and after discussion 
in Court an order df committal was made, thus recognising in the 
clearest way: the validity of the interim order. ii Sterndale, 
M. R., Younger, L. J., rst February, Igas. 

It has been. argued that the provisions of ite Letters Patent 


are by clause 44-.thereof made subject to - the legislative. powers of. 


the Indian. ‘Legislature. .It is contended. that the Indian Legig- 
lature has, by the Lunacy Act, altered the law,” Reference is made 
to ‘section `s of -the Lundcy Act which, provides, that- . nothing 
contained in. Part II: will affsot the powers of the High Court. 
It is -urged that this section clearly shows that the other proyisions 
contained on other parts of the Act’ affect-the powers of the High 
Gourt. | Part II provides for the reception, care and treatment of 
lunatics and gives certain powers to certain persons ‘or tribunal. It 
was, therefore, necessary’ to~ make. it. clear: that.those provisions 
did not affect the powers of the High Court Over . a perser-found 
> (1) [e900] L; R. a Ch. S os = aa ee 

(2) [1909] 53 Sel. J. 618. i a p ee 


\ 
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on’ ‘inquisition to be a lunatic or over the property of such lunatic. 
Part III, Ch. IV, however, deals with lunacy proceedings in the 
High Court. In so far as express provisions have been: made 
im that part the~ are certainly intended to be binding on the High 
Court and ex-sypothesi there could be no occasion for preserving 
the powers of the High Court’as against those provisions. But it is 
‘quite-'a differeat thing to say that even in matters on which the 
Act is-silent the powers of tha High Court must be deemed to 
have been taken away. I readily agree that the provisions of the 
Lunacy Act, in 30 fir as they are expressly contrary to or inconsis- 
tent with the powers of the High Court under its Letters Patent, 
must prevail but I am not prepared to countenance the contention 
that the Legislature has, by a side wind, taken away the inherent 
pewers of this Court, which, I consider, are essentially necessary 
in the ends of Justice. While sitting as a judge of this Court 
I for one shall not, in the absencé of unambiguous provision - 
enacted by a competent legislative authority, readily give up 
ancient and time-honoured powers, authority and jurisdiction which 
this Court has inherited from the Supreme Court. In my opinion, 
for the reasons mentioned above, the order of September 3, 1945, 
was a valid order and Mr. B. P. Chander as the receiver and 
manager of the estate of Kalachand Chunder can legally convey 


‘the Tatter’s half share and pass a good title to the purchaser. I, 


however, agree with Mr. Mukherjee that the records of this suit 
should be suitably amended either by substituting Mr. B. P. 
Chunder as such receiver and manager in the place of Kalachand 
Chunder or by describing Kalachand Chunder as a person who, 
though not adjucged to be a lunatic, is by reason of unsoundness 
‘of mind or mental infirmity incapable of protecting his interest 
and suing by a nxt friend appointed under order 34, rule 15, Civil 
Procedure Code. Even for the purposes of this application such 
amendment is necessary. Mr. Banerjee agrees that the register 
of this snit should be amended in the latter way. - Relying on the 


-materials on which the order of April 25, 1945, was made and 


the thaterials on which an order under ‘order 32, rule 15 was 
made by me in enother proceeding on September 3, 1944, which 
related to the mental state of Kalachand Chunder and all of which 
are now field of record of this Court I find that the plaintiff Kala- 
chand Chunder is by reason of unsoundness of mind or mental 
‘infirmity incapable of protecting his interest and acting under 
order 38, rule 1s, Civil Procedure Code. I appoint Mr, B. P. 
Chunder as the rext friend of Kalachand Chunder to continue this 


i€ 


Vor. $2.4 ibe čóvr?. dar 

suit to its.termination and execute and register the conveyance omi 

On behalf of Kalachand Chunder. Let.the register of this suit 1945. 

be amended accordingly and let the sale be now completed. Kalachasd Chunder 
Mr. P. B. Mukherjee’s next contention arising out of Item | p 47 

No. 10 of the requisitions and Item No. 3 of the further requisitions as 

was that the original conveyance dated July 27, 1931, from Indra Das, 4. 

Kumar Sen to Makamdin and another was not forthcoming and < > 


in the abserce of that document the title cannot be regarded as 
clear or free from infirmity. I am free to confess that this objec- 
tion appeared to me-of substance. The point, however, bas 
become academic by reason of the fact that -Fatehdin ‘has now 


appeared and produced the document. I need’ not, therefore, 


discuss. this question any further. I only direct that this original 
conveyance be. delivered to the purchaser at the time of the 
completion of the sale. Fatehdin through his counsel has waived 

I ought here to-mention that no objection’ has been taken by 
Mr. Banerjee: or Mr. Ghose as to the form or meintainabilicy of 
this application on the ground that the rules regulating a sale by the 
Registrar are not applicable to this sale which was held by the 
commissioner of parition or otherwise, This was a sale in 4 
partition suit and presumably section 7 of the Partition Act attracts 
the procedure usually taken ‘or setting aside a sale by the Registrar. 

Applicant’s costs of this application ‘will be paid out of the 
consideration money by the commissioner of - partition. Costs 
of the other parties will be as in a partition suit. Certified for 
Counsel. 

The operation of this order will be stayed for a week after the 


order is completed and filed. | g 
8. Cc. ; Aptiication allowed.: 
' rder appointing Receiver confirmed, 


442 
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OBIMINAL REFERENOE. - si 


~- a P $h 


_ Boo Mr. Justia T. J. Y. Roxburgh and Mr. Caii 
i P. 5. Chakravartti. 


= a - 


Kh . Dp. ROBIUL HOSSAIN. MOLL - 


l v, 

ETF K, K. RAM AND oTuees* , = > 

“Reference-—Coile of Criminal Procedure (Act V of 1898), chapter Ih- 
` sections 909, 203—Procedwrs to be followed hy Magistrates, when com- 

. Haini is filed before kim: 

> `R made a ocmplalnt to the Magistrate who after examining him on oath 

passed the followhg order:: “To O/C Mattabiruj Pa S. for enquiry and if; 


. necessary to start a case treating the petition as F, I. R.” On referenoss 


Held, that thero was some slight oonfosion in the order given; the 
- Magistrate oould elther-(1) treat it not as complaint but send It to police to 
-trogt it as First Information Report and act under chapter 14 of the Code, or- 
(ay examine the tomplaint and then direct an enquiry under séotion 902 of 
| tha Code by the ©. C, ‘who would then proceed with the investigation ; In the 
' formar case (1), tf the officer thinks that there is nothing in the information, 
“the ‘matter would come to the Magistrate as final report or else as a charge 
- sheet’ if the officer consider that a oase had been made out ; and in the latter 

-cese (3), tho repor: would come before the Magistrate as a report under 
_,saction a09 of the Criminal Procedure Coda, to be dealt with under sqctlon 903 
an other relevant provisions of the Code, 


- Reference by the grd Additional Sessions Judge of 24-Parganas.. 
Complaint under section 200 of the Criminal Procedure SN 

` Thematerlal facts appear from the judgment. 

Messrs. S. Se Mukksrjes and Ajit Kumar Dutt for Accused 


‘Nos, i, kI 9. 10; La; 13, 14, 15, 21, 25, 27, 28 and 29. 


NB one for tke Complainant. 
No one for the Crown. 
The following judgment was delivered : 


This is a Refsrence by the 3rd Additional Sessions Judge of 
24*Parganas. A complaint “was made to the Sub-Divisional 
Magistrate of Aliporo by one Rabiul Hossain Molla against a 
number of Hindu accased. The Sub-Divisional Magistrate 


* 


* Criminal Reference No, 13a of 1947 by the ard Additional Sessions 
Judge of a4-Parganas, disagreeing with the order passed by the Sub-Divisioaa] 
Magistrate of Alipcre, 


- 


Vor. 8s.) | .. HIGH COURT. 


examined the complainant on oath and then passed the following 


order. 

“To O/C Matiaburuj P. S..for enquiry and if necessary to start 
8 case treating the petition as F, I. R.” . 

The learned Sessioris Judge objects to the order as it confuses 
two different procedures. What- the Magistrate could have done 
was either (1) on getting the complaint not, to treat it as a complaint 
but to send it to the Thana for the Police’to treat it as a First 
Information Report and act accordingly under Chapter r4 of 
the Criminal Procedure “Code. Alternatively (3) he could have 
examined the complainant ag in fact he did. s0, and “then Ajrect 
an enquiry under section soz of the Criminal Procedure Code 
by a Police Officer, namely the. Officer-in-charge of Matiaburuj 
Thana. The officer. wouid then .heve proceeded to havé exercised 
all powers conferred by the Code on an officer-in-charge- of : the 
Thana and haye made aminvestigation accordingly. - - In the former 
case (1) the matter would have come before the : ‘Mayistraté: either 
as a final report, if the investigating officer thought -that there 
was nothing in the information -ot else as a charge sheet if he 
considered that a case had been made out. . In.thé latter case (a) 
the report would have come before the .Magistrate as‘ a. report 


under -section sọ2 of the Criminal Procedure Code.and he would 


have dealt with it under section so3 of the Code. If the report 
was one recommending no action he might have dismissed the 
complaint. If the report had been one recommending that R case 
had been made ont supplying the names of witnesses and the 
materials ordinarily supplied in a charge sheet he could have issued 
process. There is practically no substance in tke matter referred. 
There is some slight confusion in the order ‘as actually given, 
We therefore amend the order to run as follows — 

“To O/C. Matiaburuj for enquiry and report.” | 

The order of the Additional Sessions Judge staying proceedings 
may have had a most unfortunate effect for it has sayan the investi, 
gation. The order is of course set aside. ; 
~ The Reference is disposed of accordingly. 


8. CO. Osaer of the Magistrate amended. 


kad 


rel 
m al 
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<o ol. . > CIVIL REVISION. 
Before Mr, Justica A. G. R. Hendersoni 


CHITTARANJAN GUHA AND ANOTHER 
’. l 
PARUL RANI NANDI." 


yurisdietion=]adan Comtract Act (IX ef 1872), section 28 ~Agrenment in 
restraint of lcgal proceedings, {f valid. 


Wha tia et Eee aka ga Ta naenin with a coatract for supply of 
shoes brought in the Monsiff’s Court at Dacca which has ordinarily to bear 
such suit, It was contended by the defendant that by a clause In the contract 
that “any legal sction resulting from this contract will be taken in the 
Courts of Calcutta,” such jurisdiction bas been taken away : 

| Held, that the Mansiff of Dacoa has jurisdiction to hear the case, Tho 


Court. is lined to the vew that the ngreommnt la vold as it is within 
AA ap ANANA oo as OF te tan aka ee 


Achratlal Kescvlal Mehta & Co v. Vijayam & Co. (1) not followed. 
Kidri Prasad y, K. R. Khosala (a) referred to, 
Ramrichlal Chaagualal y. Veve kananda Mitls (4) followed. 


Dhanmal Macweri v. Mestrt. Fankidas Baijuath (4) (per Latifur, 
Rakaman, F.) dissaated from, 


Application for Revision by the Defendant. 
Mr. Hemendra Kumar Das for the Petitioners. 
~ Mr. Surajit Chandra Lahiri for the Opposite Party. 


C AY. 
-- The following judgment was deliyered : 


This isa Rule obtained by the defendants calling upon the 
plaintiff to show cause why the plaint should not be returned for 
presentation in the proper Court. The suit is to recover damages 
in connection -with a contract for the supply of ghoes. Both the 
Munsiff at Dacce and the Presidency Small Causes Court have 


ni * Civil Revision Case No. 1458 of 1945, against the order of A. R. Chome 
dhury Esq, Munsiff, and Court, Dacca, dated the 26th June, 1945. 


(1) (1925) A. LR. Mad. 1145. 

(a) (1933) A. I. R, Lahore 495, j 
(3) (1944) 49 C W. N. 58. 

(4) (1944) 49 C W. N. 123. 


me t som 


VoL. 82] ; HIGH COURT. sa; 


Jurisdiction to entertain the suit. The contention cf the petk ible 
tioners is that the jurisdiction of the Munsiff at Dacca has been 1948; 
taken-away by a clause in the contract which is in the following “Chluara)u Guha 
terms :* “Any legal action resulting from this contract will be Parul Rani Nandi, 
taken in the Courts of Calcutta.” ` 5 <a 2 

There was a dispute ng to the exact meaning of this clause. It 
was suggested by the plaintiff that the intention merely was to 
confer jurisdiction on the Calcutta Courts. The learned Munsiff 
was obviously correct in his interpretation. The jurisdiction is 
already in the Calcutta Courte and the only possible meaning is 
that the plaintiff should be prohibited from PAE in 
any other Court. 

The question whether such an agrcement can be enforced has 
led to a divergence of judicial opinion. It really depends upon 
the meaning to be attached to the word “absolutely” in section 28 
of the Indian Contract Act. If that word were not there, the 
petitioners would have no case. The same result will follow, if 
it is to be given the narrower of the two possible interpretations. 

The opposite points of view are exemplified in the case of a? 
Achratial Kisanlal Mehta & Co. v. Vijayam & Co. (1), which is 4 
in favour of the petitioners and in the case of Aidri Prasad v, & 

R. Khkosala (a), which i; in favour of the opposite party. 

The question has recently been considered in two decisions of a 

this Court, In the case of Rusvicklal Chkaganlal v. Vivekananda ` 
Milis (3), Gentle, J. held that, although the agreement was not 
void, it could not have the effect of taking the jurisdiction away 
from a Court possessing it under the provisions of the law. - The 
other decision is in the case of Dhaswal Marwari v. Messrs, 
Junkidas Batjnath (4). The actual point was whether jutisdiction 
could be conferred by dn agreement. On the present point 
Biswas, “J., without definitely deciding it, was inclined to. the view 
that such an agreement is not void. Latifur Rahman, J. waa 
definitely of that opision. 

I should myself feel inclined to say that the effect of the agree- 
ment is to prevent the plaintiff absclutely from filing a suif-in 
Dacca, which he,has a right to do, and it-is, therefore, within the 
mischief of section 28 of the Contract Act. -But I am definitely 
of opinion that, even if the agreement was not voi", it- is putting 


(1) (1925) A. L R. Mad, 1145. 
(a) (1923) A. I. R, Lahore 495. 
(3) (1944) 49 C. W. N. 58. 

(4) (1944) 49 C. W. N. 192. 
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the matter too high to say, that it has taken away the jurisdiction 
from the Cou:t at Dacca. No doubt it is a matter of great incom- 
venience for a firm in the position of the petitioners to send its 
bocks and servants to various Courts all over the provinces. The 
fact that the plaintiff willingly made this agreement might certainly 
afford a good ground for transfer. Tbat is quite another thing 
from saying that the Munsiff at Dacca has no Jurisdiction to try 
the suit. 
7 The Role must accordingly be discharged. 

The costs of the Rule will be costs in the suit,—hearing-foe one 
gold mobur. 


BR Cpa I. M, : Rule discharged. 


+ 


APPELLATE OIVIL. 


Before Mr. Justice B. K. Mukherjea and Mr. Justice 
W. Mac. Sharpe. 


HARIS CHANDRA CHOWDHURY 
p. 
DINES CHANDRA CHOWDHURY AND otiers.* 


Limitatlon—Civil Procedure Code (Act V ef 1908), section 47—Limitation 
Act, Schadule J, Artlele 182(3)—Time, tf runs from the date when the 
appeal agains! order rejecting an application te sei asides an tx parie 

- decree mas passed—Estoppel—Objection to execution—Sarvice of notice 
under order 21 rule 23 ef the Code of Civil Procedure (Act V of 1908), 

An appeal from an order rejecting an application to set aside an ex parte 

decres under order g rule 13 Civil Procedure Code does not extend the 

period of Hm/tatbon for execution of the decree under articlè 182(2) of the 

Limitation Act. 


Fakir Chand Mandal v. Daiba Charan (1); Prefulla Kumar Basu v. 
“Sorojbala Basu (a); Beihenta Nath Mittra v, Aughore Nath Bose (3) and 
Christia. Serr Law v. Benarasi Prosad ‘4) followed. 


* Appeal.from Original Order No. 152 of 1944, against the order of M. C. 
Banerjee, Esq , Subordinate Judge of -Zilla Mymensingh, 4th Court, dated the 
19th of May, 1944. | $ i a 


(1) (1927) I L. R. 54 Cak. 1054. 

(a) (1980) sa C. L. J. $96; 38 C. W. N. 155, 
(3) (1893) L L. R. a1 Cale. 387. 

(4) (1914) 19 C. W N. 267, 


Vor. $3.] idu cout. 

If a notice under order ar rule 2a of the Code of Ciril Procedure was: 
actually served upon tha juigment-debtor and he wis apprised of the fact that 
the decres-bolders had started proceedings}for execution of the decree by 
delivery of possession of the properties and if in spiteof the potice he 
remained silent, he cannot at a subsequent stage of the proceeding raise the 
question of limitation which must be deemed to have boen decidéd agii 
bim when the Court made the order for execution : - 

_ Lali M hen Rey v. Sarat Chandra Saka (1) followed. 

Nagendra v. Suresh (9) distinguished. p 

Lutful Hug v. Sumbkudin Patiuch (3); Firm Dedhraj v, Bhagwan Das’ 
(4); Ngadeg Sriram Chandra v. Chintamani Bhatta (5) and Naga? pa 
Bandappay Gurushentappa (6, dissented from, 

Appeal by the judgment-debtor. 


Application under section 47 Civil Procedure Code sja 
to the execution of the decree as barred under Article 182 of the 
Limitation Act. l 

The material facts will appear from the judgment: 


Messrs. Hiralal Chrhravarti, Birestoar Chatterjee and Gowri 
Prasad Mukherjee for the Appellant. 


Dr. Naresh Chandra Sen Gupta, Messrs. Birendra Kumar De 
and Saroj Kumar Bagiki for the Respondents, 


l -G A Y 
The following judgments were delivered ; i 


. Mukherjea, J. :—This appeal is on behalf of the judgment: 
debtor and is directed against’an order dated May 13, 1944, 
made by the Subordinate Judge, 4th Court, Mymiensingb, dismiss- 
ing the appellant’s objections to the exscution of a decree’ undet 
seclion 47 Civil Procedure Code. The facts material for ott 
present purposes may be shortly stated as follows: The decree 
which is sought to be ex:cuted was passed in a suit for partition 
brought by the decree-holders respondents against the appellant 
and other defend ints in ths Court of the 4th Subordinate Judge 
at Mymensingh. The preliminary decree is dated the 3rd April, 
1938 and it was made final on the rgth August following.” The 


u) (1933) 37 C. W. N. 784. 

(a) (1932) L. R, 591 A. 283; 55C, L. J. S08. 4 
(3) (1881) L L. R, 8 Calo; 248. : 
(4) (1937) 1. L.R 16 Pat, 305, 

(5) A. L R; [1939] Mad, 157. 

(6) (1932) I. LR. 57 Bom. 988. 


“w 


March, I. 
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final decree purports to have been mide on the basis of a compro- 
mise, -On the day that the petition of compromise wai filed. and 
the decree wis passed the appellant before us, who: is defendant 
No. 5 io the suit was admittedly absent from Court though his 
pleader signed the compromise petition on his behalf. On the 
11th November 1938 the defendant No. 5 presented an applicati n 
for setting aside the compromise decree under orderg. Rule 13 
as well as under section 151 Civil Procedure Code and his conten- 
tion was the that vakalitnama which purported to give authority to 
his pleader to act on his behalf was not signed by him at all 
and that the decree made was an ex farts decres so far as he was 
concerned. The trial Court dismissed the application on the 6th 
October, 1939 primarily on the ground that it was time-barred. 
Against this order an appel was takan to this Court being F. M. 
A. No. 53 of 1940, and there was also an application in the 
alternativo filed under setion 115 Civil Procedure Code upon 
which- Rale 79¢{M) of 1940 was issued. Both the appeal and 
the rule were dismissed by this Court on the a3rd July, 1943. 
Pending these proceedings the decree-holders filed an application 
for execution of the decree only for the purpose of realising the 
costs awarded by it, sometime in December, 1939 and this 
proceeding was struck off for non-prosecution on the 4th July, 
1940, -After the appeal against the order rejecting the application 
for setting aside the decres under order 9 rule r3 Civil Procedure 
Code was disposed of by this Court the decree-holders commehcgd 
the present proceeding on the .soth December, 1943 praying for 
delivery of poss ssion of the properties in terms of the final decree 
made in the suit, and it was registered as O. C. Execution Case 
No. 58 of 1943. It was stated under column 11 of the execution 
petition that the proceedings in execution were stayed pending 
the hearing of this appeal in this Court and on this statement, 
which is admittedly false, the executing court, it seems, held the 
application for execution to be within time and directed it to be 
registered. The court ordered that delivery-of possession of the 
properties might be given. in terms of the final decree through a 
commissioner appointed by the court and arrangements were 
also made for police help as there was apprehension of a breach 
of peace, The present appellant thereupon filed his objections 
under section 47 Civil Procedure Code objecting to the execution 
of the decree on the ground that the application for execution 
was barred by limitation und-r Articole 183 of the Indian Limite- 
tion Act. The court bslow over-ruled this objection being of- 


Vor. 82.] ‘HIGH cover. © pnug 


apinion that. under Article 187 -clause (a) of thé Limitation Act 
time would ‘run from. tha 23rd July, 1943, when- the final order 
in appeal, was made by this Court. It was -farther held that as 
the judgment debtor did not put forward his objection. before the 
order for delivery of possession was made although he received 
notice under Order er rule 22 Civil Procedure Code he was 
estopped from raising: this point" at a subsequent stage. The 
prop:lety of the decision: of, the Subordinate Judge on both these 
points has been challenged before-us in. this appeal. i 

Now, so far ag the first point is concerned, it would bs clear 
from what has been stated above that the application, for execu- 
tion of the decree was pressnted io this case beyond three years 
from the date of the decree. It was also beyond three years from 
the dite of the final order made in the previous execution pro- 
ceeding. To get round the plea of limitation the decree holders 
relied upod clause (a) of Article 18a of the Limitation Act-under 
which the period of limitation for executing the decree runs, 
when there is an appeal, fromthe date of, the final decree or order 
made by the appellate cour. In the case before us there: was 
admittedly no appeal by any party from the, final decree, There 
wasan application as stated above made by defendant No.5 for 
setting aside the exparte final decree under Order g rule 13 Civil 
Procedure Code and section 151 Civil Procedure. Code and there 
was an appeal against the order rejecting that application. The 
final order made by this court dismissing this appeal is dated the 
23rd July, 1943, and the whole controversy centres round the 
point as to whether under clause (a) Article 182’ of the Indian 
Limitation Act the. period for execution of the final decree would 
bs three yaars fromthe date when the appeal against the order 
rejecting the judgment debtor’s application for setting . aside the 
decree was finally disposed of. In an early pronouncement .of 
this Court which is to be found reported in Lut/ul Hug V. 
Sumbhudin Paltuck (1), it was held that when “there was an appli- 
cation bya defendant, to revive á suit which was decreed er- 
furts against him the application would keep the decree open and 
the decrees would not become final ull the order of the appellate 
court was passed on the application for reviving the suit. This 
view however was expressly dissented’ from in later decisions and 
amongst these we may refer particularly to the cases of Fakir 
Chand Mandal v. Daibacharan (2) and Profeils Kumar Base y. 

(1) (1881) I. L. R. 8 Cak. a48; 10 C. LR, 143. h 

(a) (1927) I. L, R. 34 Cak, rosa, °° g 
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Sorojéala Basu (ct). Ia the fitt of these cases Page aod - Graham 
JJ. held that the expression.decrea on appeal can only mean the 
decree on appeal from the decree to obtain execution of which 
the application is made, and an appiication to set aside a decree 


does not keep ths ‘decree open. Page J. in course of his judg: 


ment referred to several decisions of this Court as well as other 
High Court in India (to wit, Jivaji v. Ramchasdra (2) ; Bathanta 


‘Nath Mittra v. Aughore Nath Boss (3)and Bai Brijraj Y. 


Newratan Lal (4 ) in support of the view taken by-him. In the 
other ‘case Rankin C. J. and C. C. Ghose J. expressly dissented 
fronithe view taken in Lwtfw/ Hug v. SambAudin (5), and held 
that.the words “the final decree or order of the appzllate court” 
in Article 182 (2! of the Limitation Act mean-the final decree or 
order passed on appeal from the decree which is sought to be 
executed and do not include ths final decree or order that may be 
passed on appeal from an order made in a proceeding under Order 
9 1ule-13 Civil Procedare Code to have the decree which is sought 
to be executed, sat aside. = 

` The authorities of this Court therefore are decidedly in favour 
of the appellant. ‘The argument of Dr. Sen Gupta who, appears 
for the respondents decree-holders is that the law laid down in 
the above cases is no longer sound and has bsen impliedly ovar- 
ruled by the Privy -Council in ths case of Nagendra Nuth Dey t. 
Suresh Chandra Dey (6). This contention apparently received 
support from cerzain decisions of the other High Courts in. India 
which have accspted the interpretation: which Dr. Sen Gupta 
wants to put on the decision of the the Judicial Committee men- 
tioned above:: The -question has not been. considered till now 
by this Court and certainly requires careful ex mination. 

Stripped of details, the facts of the Privy Council case were as 


“follows : | Mudaa Mohan who was the plaintiff in a mortgage suit, 
‘In his application for final decree claimed that certain co-mort- 
‘gagees who wera defendants Nos. 11 and 18 -in the suit -had 


assigned their -aterests in his favour and consequently he was 
entitled to add to his own claim the shares of the mortgage money, 
allowed to defendants Nos. 1t and 13. This claim was rejected 


ty (1930) sa C. L J. soa} 35C. W. N. 155. 

(à) (1891) 1. L. R, 16 Bom. 143. 

(4) (1893) LL. R. at Calo. 387. 

(4) (1917) 3 Par. La J. 149. ks 
(9) (1881) L L. R. 8 Calo. 948. 

(8) (193a) Le F $9 I. A.'983; 55 C. L J. $28, 


Vou. 82.] HIGH COURT, 


and a final decree waa made in the usual way in favour of all 
the mortgagees on the 24th June, 1920. On August 27, t920, 
Madan Mohan appealed to this Court dnd In this appeal only the 
decree-holders mortgageer were made parties. Not only were 
the judgment-debtors not made parties to the appeal but the 
appeal itself which purported to be an appeal from an order embo- 
died in the final decree and not the decree itself was insufficiently 
stamped. The complaint of the appellant was limited to the 
question of assignment only which was decided against him by 
the trial Judge. This appeal was dismissed by this Court on the 
ground of irregularity as well as on its merits on August 24, 1922. 
On October 3, 1923, the defendants Nos. rr and 12 who were 
co-mortgagees of the plaintiff presented an application to the 
Subordinate Judge for execution of the Anal mortgage decree, by 
- _ sale of the mortgaged properties. It was opposed by the mort- 
gagors judgment-debtors on the ground that it was barred by 
climitation under Article 182 of ‘the Indian Limitation Act. The 
Subordinate Judge overruled this contention and allowed the 
execution to proceed. On appeal, the decision of the Subordinate 
Judge was reversed by a Division Bench of this Court consisting 
of Suhrawardy and Graham, JJ. Mr. Justice Subrawardy held on 
the basis of the decision in Ch istana Seas Law vy. Benarnsi 
Prosad (1), that the word “appeal” in clause (2) of Article 182 
means and can only mean an appeal which is directed ngainst: 
the decree sought to be executed, and is of such a nature that 
the result of it is likely to affect the decree. Mr. Justice Graham 
concurring in this view observed as follows: “The decisive factgr 
in cases of this nalure appears to be whether the appesl imperils 
or not the whole decree for the execution of which the application 
was made, Applying this test it is clear that the decree asa 
whole was never imperilled and consequently it remained: final and 
limitation must run from the date of the final decree and not 
from the date of the decision of the appeal”. There was an appeal 
taken- against this decision by the defendants Nos. 11 & 12 to 
the Privy Council, and their Lordships of the Judicial Committee 
reversed the decision of the High Court and held that there was 
an appeal within the meaning of Article 182(2) of the Limitation 
Act and time would run from the order.made by the High Court. 
On behalt of the judgment-dJebtors the decision of the High Court 
was sought to be supported on three grounds namely, (1) that 
the appeal preferred: by Madan Mohan on the: cater August, 1949 


(p) (1914) 19C. W. N. 387. i i 
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was by reason of its irregularity not an appeal at all but an abortive 
attempt to appeal ; (a) that an appeal in order to save limitation 
under clause (2) af the Article must be one in which the persons 
affected by it namely the judgment-debtors were parties and (3) 
thal it must bè also one in which the whole decree was imperiled. 
In their Lordshipe opinion none of these contentions was of any 
avail to the jucgment-debtors. "The question” thus- ran ths 
judgment, “must be decided upon the plain words of the Article: 
‘Where there has been an appeal’, tims runs from the date cf 
the decree of the appellate Court”. There is, in thelr Lordships’ 
opinion, ‘no warmnt for reading into the words quoted any quali- 
fication either as -o the character of the appeal or as to the parties 
to it; the words mean just what they say. The fixation of period: 
of limitation must always to some extent be arbitrary, and may 
frequently result in hardship. But in construing such provisions 
equitable conside-ations are out of place, and the strict grammatical 
meaning of the words is, their Lordships thick, the only safe” 
guide, It is at least an intelligible rule that so long as there is 
any question su) jxdics between any of the parties those affected 
shall not be compelled to pursue the so often thorny path of 
execution which, if the final result is against them may lead to no 
advantage. Norinsuch a case as this is the judgment-debtor 
prejudiced .......0-... secssetecreccscsesseseoese cee But whether there be 
or be not a theoretical justification for the provision ‘in question, 
their Lordships think that the words of the article are plain, an‘ 
that there having been in the present case an appeal from the 
mortgage decree of June 24, 1920, time only ran against the 
appellants from August 24, 1922, the date of the Appellate Court’s 
decree”. ; 

It is not dispated that their Lordships of the Judicial Com- 
mittee were not called upon to decide a case like the present 
where the appeal was not fromthe decree sought to be executed 
or a portion o? it but from an order made on an application to- 
set aside the decree which was passed ex parts, Their Lordships 
laid particular stress on the fact that in the case before them the 
appeal was against the mortgage decree dated the 24th June, 1920. 
In their opinion the character of the appeal was altogether imma- 
terial ; it was also immateral as to who were made partles to it and 
whether or not it imperilled or affectéd that entire decree. It 
was enough that there was an appeal in the sense thatthe appellate 
tribunal was invited to set aside a decision of'e subordinate court 
and thetefore it attracted the operation of clause (2) of Article 183 


Pad 
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of the Limitation Act. In our opinion, this decision is no authority 
for the proposition that the appeal contemplated by ‘Article 182(2)> 
of the Limitation Act need not be directed _againist: the decree 
which is the subject matter of execution cr a portion of it ahd it is 
enough if there was an appeal from- “an order ‘passed i in a separate 
or independent proceeding the result of which ‘might affect the 
decree in Any event. The doctrine of imperilling the decree 
upon which. the decision of the Judges of this Court ‘rested was 
expressly reversed by their Lordships of the Judicial | Committee. i 
Dr. Sen Gupta is undoubtedly supp tted ï in his contention by 
certain recent decisions of some of the other High ‘Courts in 
India. “In the case of Firm Dedhraj v. Bhdgwan Das (1) it was 
held by a Letters Patent Bench of the Patna High Court that 
the words “where there has been an ‘appeal in clause (2) of 
-Article 182 of the Indian Limitation Act do not mean that the 
appeal must be against the decree in the spit, They include an 
appeal against an order made on an application for re hearing of 
an appeal under order 42,” rule 21 Civil Procedute Code. The 
learned Judges were cf opinion that the contrary view taken in 
the previous decision of the Patna High Court in Bad Brijraj x. 
Jvaxratan (2) has bean impliedly overruled by ‘the decision of 
the Privy Council in Nagendra Nath Dey v. Suresh Chandra Dey 
(3). In Nandury Sriram Chandra v. Chintamani Bhatia (4), 
decided by the Madras High Court, the facts were almost identi- 
cal with those of the cise before us. There was also an appli- 
cation to set aside an ex parle decree and an appeal taken against 
the order of dismiasal passed in that proceeding and it was held 
that time for execution of the original decree would run from the 
date when the final order of the appellate court was passed in 
the proceeding under order 9 rule 73 Civil Procedure Code. Tie 
learned Judges proceeded upon the basis of the observation of 
the Judicial Committee which we have set out above ; and although 
their Lordships of- the Judicial Committee were not dealing with 
an appeal against an order refusing to set aside an ex parte decree 
the principles contained in the passages in the judgment quoted 
above were according to the learned Judges wide enough to cover 
the present case. In their opinion, it does not necessarily follow 


(1) (1937) I. L. R. 16 Pat. 306. 

(a) (1917) 3 Pat. La J. 119, 

(3) (1932) L. R. 59 L A. 983; 35C. L. J. 598. 
(4 A. I. R. 1939 Mad, 157. 
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-that because a decree or order is mentioned in column 1 of 
Article 182 the appeal mentioned in column 3 must be against the 
decree or order. It would ba equally logical to say that it must 
be something which affects the decree or order. With all deference 
to these learned Judges wé are unable to subscribe to the view 
taken by them. In the case before the Judicial Committee the 
appeal preferred by the plaintiff was against the final decree in 
the mortgage suit. It was not against the entire decrees but pur 
ported to be directed against that portion of it which negatived 
the claims of the plaintiff which he put forward on the basis of 
assignment from some of his co-mortgagess. The appeal, as stated 
above, was defective. in form and was not properly stamped. 
Their Lordships of the Judicial Committee held that they must 
go by the language of the Article and eqnitavle considerations 
were quite irrelevant to the construction of a statute of limitation. 
The Article speaks of an appeal. Here there was an appeal 
directed against the decree though it was limited in its character 
and defective in its form. But these were immaterial if there was 
in fact an appeal from the decree sought to be executed. The 
decree-holders were entitled to the extended period of limitation 
provided there by Article 182(2z) of the Indian Limitation Act and 
the question whether the appeal imperilled the entire decree or 
not was allogether irrelevant. In our opinion if the view taken 
by the Madras and Patna High Courts be accepted as sound 
the expression “appeal” in clause (2) of Article 182 of the Limita- 
tion Act would msan an appeal which -may not be directed 
against the decres or order sought to be executed but has the 
effect of affecting or imperilling the said decree. This would be 
introducing, for all practical purposes, the doctrine of imperilling 
the decree which was expressly repudiated by their Lordships. 
Their Lordships definitely held that whether or not the appeal 
imperiled thé decree was irrelevant to the enquiry and the only 
thing material was whether there was in fact an appeal, no matter 
whether it was defective in form and of a partial or fragmentary 
character. 

Dr. Sen Gupta also drew our altention to a decision of the 
Bombay High Court which is to be found reported in Nagappa 
Bandafpa v. Gurushanta~pa (1). The facts of that case were 
different from those of the present one. There a decree for money 
was reduced on an application for review presented by the 


(1) (1949) I. L. R. 57 Pom. 388. 
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defendants. The decrea-holders preferred an appeal against. the 
order granting the review but not against the amended decree 


made after review. It was held that the time for execution of the 


new amended decree would run from the date on-which the 
appeal against the order granting review was dimissed.. If the 
appeal was preferred against the amended decree undoubtedly 
the decree-holders could invoke the provisions of clause (2) of 
Article 182 of the Indian Limitation Act, as a “decree” would 
include an amended decree as well but if there was no appeal from 
the amended decree it is difficult to say how the period of limita- 
tion would be enlarged by an appeal from any order passed in the 


course of the suit. If that is the position, limitation could | 
also be extended by an appeal taken against a subsequent decree” 


which might be passed in a suit to set aside the original decree 
which is sought to be executed. In our opinion a broad proposi- 
tion like this cannot be inferred either from the actual decision 
of their Lordships of the Judicial Committee in Nagendra v. 
Suresh (1) or from the observations made by their Lordships. in 
the course of the judgment which we have set out in extenso above, 


Dr. Sen Gupta argues that the Legislature in Article 18a(2) of the 


Limitation Act uses the word “appeal” generally without any. 
qualification and it cannot be limited to an appeal against a decree 
which is sought to bs executed. He cites two classes of cases 
where this interpretation would lead to anomalous results. The 
first is where a decree is amended subsequently on an application 
by a party to the suit and on an. appeal being taken against the 
amended decree the appeal is allowed and the original decres is 
restored. He says that time in such cases must run from the date 


of the appellate judgment and not from the date of the original, 


decree which was eventually restored by the appellate Court. This 
would undoubtedly be the position ; but.as has been said already 


the word “appeal” in clause (2) is wide enough to include an-appeal ` 


from an amended decree. The decree that can be executed is 
the final decree made on appeal from the amended decree and it is 
quite immaterial that the appellate Court exercising its appellate 
powers varied the amended decree and restored the original decree 
of the Court. This class of cases therefore does not militate 
dgainst the view taken all along in our Courts that the appeal in 
clause (a) of Articlo 182 of the Limitation Act means the appeal 
from the decree sought to be executed. The other class mentioned 


(1) (1932) L. R. S91. A. 393 155 C. L, J. 598. 
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by Dr. Sen Gupta covers cases where an appeal is preferred against 
a preliminary decree and a final decr:e is passed subsequently 
which is not appeal against. If the appeal against the preli- 
minary decree is dismissed time for‘execution of the final decree 
would ron nat from the date when the final decree was passed 
but from the date when the appellate judgment was pronounced in 
the appeal taken against preliminary decree. We think that this 
admits of an explanation for the appeal against the preliminary 
decree is in substanca tbough not in form an appeal against the 
final decree also and the final decree has got no existence apart 
from the preliminary decree. But it is not necessary for us to 
examine all so-ts of hypothetical cases that might arise for con- 
sideration. The whole question that requires decision in this 
appeal is whetner the ‘view taken by this Court in a series of 
cases to the eff.ct that an appeal ‘from an order rejecting an 
application tu set aside an ex tarfe decree under order 9 rule 13 
Civil Procedire Code does not extend the period of limitation for 
execution of the decree under Article 182(2) of the Limitation 
Act, ‘bas or has not been superseded by the pronoancemont of 
the Judicial Committee in the case of Nagendra v. Suresh (1). For 
tle reasdhs given above we are decidedly of the opinios that the 
ahswer to thie question must be in the negative. 

The fesult is that the fist point raised by the appellant is 
quite soubd and in our opinion the application for execution is 
barred by lithitation. 

‘Fhe next question then arises whether the judgment debtor is 
estopped fron raising the question of limitation at all in this prè- 
sent proceeding. It appsars from the records that on the goth 
December, 1943, when the application for execution was regir 
tered the Court directed issue of notice under Order a1, rule 22 
Civil Procedure Code, The peon’s report shows that on the grst 
December, 1943, notice under Order ar, rule 22 Civil Procedure 
Code was served upon the judgment debtors including the present 
appellant. The orders for delivery of ‘possession were made by 
the Court onthe goth March and`3rd April, 1944. The judg- 
ment debtor No. 5 presented his objection under section 47 Civil 
Procedure Code ‘only on the aand April, 1944 It cannot b 
disputed that if the notice ‘undér Order at rule aa was actually 
served upon the judgment debtor dnd he “was ‘apprised of the 
tact that the decree holders had started proceedings ‘for exécution 


(1) (1949) Le R. 59 L A. 983; 85 C. L. J. 508. - 
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of the decree by delivery of possession of the pruperties and if able 


in spite of the notice he remained silent, he cannot at a subse- 1945. 
quent stage of the proceeding raise the question of limitation Haris Chandre 
which must be deemed to have been decided against him when Gan 
the Court made the order for execution. Vide the case of Zalf Dies Chandra 
Mohan Roy v. Sarat Chandra Saha (1). The controversy thus  Cbowdbury- 
centres round the point as to whether the notice was really served Mukherjea, J. 
upon the appellant and he had the opportunity of putting forward = 
his contention against the decision of the court directing delivery 
of possessien to be made against him. The peon’s report shows 
that the defendant No. 5 was absent from his house at the time 
when the peon went there to serve the notices. He had on that 
day gone to Netrakona in connection with a criminal case. The 
defendant No. 4 who is a brother of defendant No. 5 was present 
on the spot and he having refused to accept notice it was hung 
upon the fencing of the katchari bari, The peon says in -his 
report that this service was effected in the presence of two wit- 
nesses namely Hriday Chandra Dey and Kumud Chandra Bhatta- 
charji. Neither the peon nor the above two witnesses were 
examined in this case and the Subordinate Judge was apparently 
Jabouring under a misapprehension wien he observed in his judg- 
ment that both the two had put their signatures on the return of 
the serving peon. Asa matter of fact only one of the witnesses 
named, Hriday signed the paper and not the other. Dr, Sen 
Gupta relies upon Order 5, rule15 Civil Procedure Code which . 
empowers the serving peon to serve notices on any adult male aii 
member of the family of the defendant in case the defendant can- 
not be found and has no agent empowered to accept the service. 
It does not appear from the evidence adduced in the case as to 
whether the peon made any enquiries about defendant No. 5 or 
satisfied himself that he was not likely to return very soon. 
Apparently, he did not wait and made no effort to serve 
the notice upon him personally. It is also not clear from the evi- 
dence as to whether defendant No. 4 was a member of his family. 
The-finding of the Subordinate Judge on this point is certainly 
unsalisfactory and the whole matter requires re-consideration. 
We would accordingly allow the appeal and set aside the 
judgment of the learned Subordinate Judge. The case would go 
back and the court below will on the evidence already recorded 
and on such further evidence as might be adduced by the parties 


(1) (1933) 37 C. W. N. 752. | | - 
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Civit: come to a definite finding asto whether notice under Order 31 
1946. rule s2 Civil Procedure Code was duly served upon defendant 

fide CT Banda No. 5. If he fincs that the notice was duly served the defendant 
Chowdhary No. 5 would be desmed incompetent in law to question the order 


Dines Chandra for execution that ras made after the service of notice upon him 
Sandang; under Order a1 rule 23 Civil Procedure Code. If the court 
Hukherjea, J. decides that the rotice was not duly served the application for 
et execution will stand dismissed on the ground of limitation. 
We make no order as to costs in this appeal. Future costs will 
be in the discretion of the court below. 


Sharpe, J. :—I agree. 
M, A. E. Appeal allowed ; 
l Case remanded, 


Before Mr Justice B. K. Mukherjea and Afr. Justice 
W. Me.'C. Sharpe. 


Su HEMANTA KUMARI BOSE 


Civi 

— v. 

oe | 
an KENA AA SRI SRI ISWAR SRIDHAR JEW, 

— DHIT” REPRESENTED BY THE SHEBAITS - 


CHARU CHANDRA BOSE AND OTHERS." 


Adverse pessession— Adverse to endowmeni—Possesston af aliense—Hindu 
Law—Debutiar—AHenation by shebuit—Adeerse peserssion against 
detiy~—Limitaticn Act, Schedule J, Aritcles 134A to 1346 and 144— 
Transfer by manager, when veld, 

Article 144 and not Articles 134A to 134C, Sch, I of Limitation Act which 
“wera Introduced by the Amending Act I of 1929, ls applicable to the faots of 
. the present case, 

When an endomsd property is allenated by a manager the possession of 
the alienes becomes adverse as soon as he is without any title to the property, 

If the transfer is vold ad fettiie, the possession of the transferee ls adverse 


* Appeal from Appellate Decree No, 1055 of 1941, against the decree of 
Baba Harendra Nath Banerjee, Subordinate Judge of Zilla Hooghly, rst 
Court, dated the oth of April, 1941, In Title Appeal No, 135 of 1940, afirm 
ing the dearee of Eabu Gouripada Mukherjee, Munslff, rst Court, CEED 
dated the 14th June, 1940, 
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from the very date of the transfer. If, on the other hand, It is not vold 
but is only voldable at the instance of the succeeding manager, possession 
cannot be adverse until the office of the alienating mohunt ceases. 


Subialya Pandaram v. Makemad MMusiajha Maracayar (1); Mahanth 
Ram Charan Das v. Naurangi Lal (2); Vidya Varuthi v. Babhisami (3) 
followed. 

Charu Chandra v. Nepan Bala (4) discussed, 


Ronald Duncan Cremartic v, Sri Sri Iswar Radha Damodar Few, (5) 
referred to, 


Under the following clroumstances a transfer by a manager of endowed 


property is void ab isitie: Firstly, when be nota in negation of the trust, 
lf the allegation Is not merely of certain {tems of the endowed property but 
of the endowment as a whole, the possession of the transferee ls unlawful 
from the very beginning and [imitation would run from the date of the 
transfer. 


Guana anakan Pandara Sannadhi y. Velu Pandarane (6) and Demeder 
Das v, Lakbhan Das (7) followed. 


Secondly, even lf the subject-matter of transfer Is only particular item or 


items of endowed property the question whether the transaction is void or 
voldable would Cepend pon the fact whether the skebait or the manager 
purported to transfer the same In his capacity as manager oc in his own 
individual capacity as secular owner of the property. 


A shebait or manager has the right to allenate portions of endowed 
property for purposes of legal necessity. He may exceed his powers, but if 
the transfe: of the delty’s property is by the shedai# or the manager as such, 
the transferee would, at least, acquire an interest which would be valid during 
the lifetime of the transferring mohunt, but if the manager transfers the 
property belonging to the delty as his own property asserting his own 
personal interest In the same bls act itself is adverse to the trust, The 
transferee In such oases would acquire no title to the property and bls posses- 
sion would be unlawfal from the beginning. 


The same principle applies to involuntary transfers as well, 


Whether the pesstsrion of the purchaser at a morigage sale is or fs not 


adwerte to the endowment would depend upon the fact as to whether the 
mortgage was arecated by the manager gua menager on behalf of the delty 
or in his own ind'vidual capacity as secular owner of the property in denial of 
the rights of the delty, In the first class of oases the mortgage ls not vold 
altogether and the purchaser at a mortgage sale would, at least, acquire an 


(1) (1993) L. R. co I A. 295; 40 C. L. J, 20. 
(2; (1933) L. R. 601. A. 194; 57 C. L, J. sag. 
t3) (1991) L. R. 481 A. goa; 1, L. R 44 Mad. 431. 
(4) (1998) 43 C. W.N. 10a, 
(5) (1935) 62 C. L. J, 10. 
(6) (18990) L. R. a7 I. A. 69;1. L R. a3 Mad 3271. 
(7) (1910) L. R. 37 L A, 147 ; I. LR. 97 Cake. 885; 1a C. Le J, 110. 
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interest which will amure during the lifetime of the manager. If, on the 
other hand, the manager asserts his own individual ownership in the property 
in denial of the rights of the deity and purports to act not as shebalt bat as 
proprietor of the endowed property the mortgagee would not acquire any 
interest by such trarsaction. The purchaser at the mortgage sale would be 
a trespasser ont aad out and his possession would be adverse from the date 
of his purchase. 


Venduta Subvamania y, Sivogurinatha n and Alam v, Ha 
(a) referred to. 
Appeal by the Defendant No. 1. 


Suit for declaration ‘that the suit properly is part of Da uttar 
property and for zecovery of possession of the same under order a1 
rule 103 of the Code of Civil Procedure. 


The material facts will appear from the Judgment. 


Messrs. Ri kindrg Nath Sarkar, Heramba Chandra Guha, 
Samarendra Kumar Dutta, and Narendra Nath Banerjee for the 
Appellant. ' 


Afessrs. Ama: neers Nath Bose and Jajaeswar Majumdar for the 
Respondents. 


Mr, Bireswar Chatterjee for the Deputy Registrar. 


The following judgments were delivered : 


Mukherjea, J. :—This appeal is on behalf of the defendant 
No. r and it arises out of a sùit commenced by the plaintiffs 
for recovery of passession of the land described in schedule &2 to 
the plaint on 2stablishment of title of the plaintiff No. 1, Sri Sri 
Iwar Sridhar Jew, deity, to the same. 

The plaintiffs are four in number of whom the plaintiff No. r 
is the Deity Sri Sri Iswar Sridhar Jew, while the other three 
purport to be the managing shebaits of the Idol. The other 
shebaits have osen impleaded as gro forma defendants in the 
sult, 

The plaintids allege that the lard in suit along with other 
lands are the absolute deAuti/sr property belonging to the Idol 
Sri Sri Iswar Sr.dhar Jew and are covered by fatdad No. 24198 of 
the Burdwan WTollectorate. Some time before 1905, all these 
lands were mortgaged by the then shebaits of the Deity, who 
were four in number to one Baburam Bose, the predecessor of 


(1) A. I. R. 2998 Mad. 60(64). 
(g) A. I. R. 1938 Mad. 415 (416), 
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defendants Nos, a to 6, to secure an advance recaived from’ thé 
latter. Baburam brought a suit to enforce the mortgage, and in 
execution of the decree obtained by him, the mortgaged properties 
were put up to sale and purchased by him some time in the yeat 
1908. Since then Baburam and after his death, his- successors 
were in possession of these properties. In the year 1932, the 
last of the sAedatfs who mortgaged the property to Baburam died, 
. and in 1934 the present plaintifs instituted a suit, being Suit 
No. 437 of 1934, against defendants Nos. 2 to 6 upon whom the 
interest of Baburam had devolved, to recover possession of the 
debuttar property which was alleged to have been improperly sold 
in execution of the decree obtained by Baburam against the then 
shebatts, The suit was fought up to this Court, and eventually a 
decree was passed in favour of the plaintifis declaring the 
property to be dedutfar and giving the plaintiffs the right to recover 
khas possession of the same. 

This decree was executed in Execution Case No. 46 of 1939, 
and the plaintiffs took delivery of possession of all the properties 
in respect of which they obtained a decree. Thereupon, defendant 
No. 1 who is the wife of defendant No. 5 preferred a claim under 
Order XXI, Rule 100 of the Code of Civil Procedure complaining 
of dispossession from the land described in schedule ka to the 
present plaint, which she alleged, she held and possesaed in her 
own right on the strength of a purchase in Title Execution 
Case No. 7 of 1929. This claim petition was allowed and there 
upon the plaintiffs brought the present suit under Order XXI, 
Rule ro3 of the Code of Civil Procedure for recovery of possession 
of the 4a schedule land on the allegation that this was a part of 
the dedutfar endowment belonging to plaintif No. r and that the 
defendant No. 1 did not acquire any title to it by reason of her 
purchase at the-sale held in execution of a decree obtained by | a 
third party against defendants Nos. to 6. 

Two written statements were filed in the suit: One by defen- 
dant No. 1 and the other by defendants Nos. 2 to 6 Jointly. 
Defendants Nos, 3 to 6 subsequently.dropped out of the proceed- 
ing, and defendant No. 1 remained the only contesting defendant 
in the suit. The contentions of defendant No. 1, in substance, 
were that the property in suit was not Debuttar property belonging 
to the Idol Sri Sri Iswar Sridhar Jew, but it was the secular 
personal property of the previous mortgagors which was mort- 
gaged and sold to Baburam, the predecessor of defendants. Nos. 2 
to 6 along with other properties in the year 1908 ; subsequently 
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the suit propesty was sold in execution of a decree obtained by 
another person against tho heira of Baburam, and it was purchased 


. by defendant No. r on 74th May, 1939, who thereby acquired a 


good and incefeasible title to it. It was further averred that as 
defendant No.1 and her predecessor had been in possession of 
the property ali along since 1908 adversely to the endowment, 
the title of tha Deity, if any, was extinguished by adverse pono 
sion and the plaintiffs’ suit was barred by limitation. i 

Tbe Trial Court negatived the contentions raised on behalf 
of defendant No. 1 and gave the plaintiff a decree as prayed for. 
There was an appeal taken to the Court of the District Judge of 
Hooghly, anc the learned Subordinate Judge who heard the 


< Appeal dismisesd the same and upheld the findings of the Trial 


Court. Deferdant No. 1 has now come up on second appeal to 
this Court. 

Mr. Sarkar who appears on behalf of the appellant has not 
challenged tha finding of fact arrived at by the Courts below, 
that the property in suit is the deduffar property of Idol Sri Sri 
Iswar Sridhar Jiu. The contentions he has raised in support of 
the appeal are of a two-fold character. In the first place, he has 
argued:that as the appellant and her predecessor were in posses- 
sion of the property ever since 1908 adversely to the Deity, the 
plaintifs suit is barred by limitation. The second contention 
raised is that as ali the shedaits of the Deity have not joined as 
plaintiffs in ths suit, and there is no averment in the plaint that 
those, who have been impleaded as fro forma defendants 
:were not willing to come as plaintiffs, the suit as framed is not 


- Fnaintainable. 


So far as the first ground is concerned, it is conceded on both 
sides that articles 134A to 134C of the Indian Limitation Act 
which introduced by the amending Act I of 1929 have no appli- 
cation to the facts of the present case. The appropriate article 
which governs the present case is article 144 of the Indian Limi- 
tation Act, and therefore, the question for our determination is 
asto when tae possession of the purchaser became adverse to 
the endowmeat. In Fidya Varsuthi Thirtha vy. Balusami Ayyar 
(1), it was hald by their Lordships of the Judicial Committee 


that when the improper alienation of a dečwřfar property by the 
manager was in the form of a permanent lease there was no 


adverse possession by the alienee within the meaning of article 
144 Of the Indian Limitation Act until the determination of the 


(1). (1931) Le R481. A, goa; J. L. R. 44 Mad. 431. 
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. 


office of alienating mokun? by death or-otherwise. Soon alter the 
pronouncement of the Judicial Committee in the above case, a 
question arose as to whether the same principle was applicable 
when the transfer was not of a limited interest merely, but was 
by way of sale out and out. There was some conflict of opinion 
expressed on this point by the Indian High Courts, but the con- 
flict has been set at rest by the subsequent pronouncement’ of 
the Judicial Committee in Makwath Ram Charan Das v. Nawrangi 
Lal (1), and it has been held that alienation of particular items 
of endowed property by the manager by way of sale. is valid 
during his term of office, and consequently the possession of the 
alienee would not be adverse until the alienating moka? ceases 
to be mokuni by reason of death, retirement or otherwise. This 
was a case of a private sale of some portion of the endowed pro- 
perty following a .permanent lease of the same by the- mohwsé, 
When a trust property was sold in execution of personal decree 
against the trustee, it was held by their Lordships of the Judicial 
Committee in Swddarya ‘“Pandaram vy. HMahamad Mustapha 
Aaracayar (2) that the possession of the execution sale purchaser 
is adverse to the trust from the date of the sale anda suit for 
possession would have to be instituted within 12 years from such 
date. Lord Buckmaster expressly referred to the cases of Vidya 
Varutht Thirtha v. Balusami Ayyar (3) and Jshwar Shyam Chand 
Jiu v. Ram Kanaf Géose (4), in course of his judgment and 
repelled the contention advanced on the authority of these deci- 
sions that the possession of the transferee was not adverse till 
the tenure of office of the alienating trustee came to an end, 
“Such an argument”, so runs the judgment "has no relation to 
the case where, as here, property has been acquired under an 
execution sale and possession retained throughout.” 

Mr, Sarkar, in support of bis contention, relies strongly aood 
this decision, and his argument is that although in the case be- 
fore the Judicial Committee, the property was sold in execution 
ofa money decree againat the trustee personally, the same prin- 
ciple applies when the sale is in execution of a mortgage decree 
against the manager. In support of the last proposition, -he 
relies upon the decision of a Division Bench of this Court. in 


(1) (1932) L. R, 60 I, A. 1947; 57 C. Le J. 229. 

(a) (1943) L. R. sol. A. 295; 40 C. Le J. 20. | 

(3) (r921) L. R. 481. A 90a; I. L. R. 44 Mad. 431. 

(4) (1910) L. R. BI A. 76; L LR. 38 Cal. 326; 14C. L, J. a8. 
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Ronald Duncan Cromartie v. Sri Sri Iswar Radha Damodar Jew 
(1) The Court of appeal below, on the other hand, practically 
based its decision upon a pronouncement of Jack, J. in Chars 
Chandra v. Nepan Bala (2), where the learned Judge distinguished 
the case of Sudéatya Pusdaram vy. Mahamad Mustapha Mara- 
cayar (3), on the ground that it dealt with a trust property and not 
the property of an endowment, and held further that the view 
indicated in this as well as other earlier cases was no longer sound 
in view of the subsequent decision of the Judicial Committee 
in Makusth Ram Charan Das v. Nawrangi Lal (4). The point 
undoubtedly is of some importanee and requires careul considera- 
tion. 

In the case of Widya Varsthi v. Balusamé (5), as well as 
in that of Ram Charan Das v. Naxrangi Lal (4), their Lordsbips 
of the Judicial Committee proceeded on the view that the seča 
or manager of an endowment is at liberty to dispose of, not the 
endowment itself, but particular items of endowed property during 
the period of his life time. The grint may be for a larger period, 
—be it by way sale or permanent lease, but if it is not supported 
by legal necessity, it would be good only to the extent of the life 
time of the alisnating manager. It follows, therefore, that the 
possession of the alisnee is not adverse to the endowment so long 
as the alienating moAwat is in office and it becomes adverse only 
when the office of the latter ceases by death or otherwise. The 
successor of the alienating woluni is consequently entitled to 
institute a suit for recovery of possession of the property improperly 
transferred, within 12 years from the date of his assumption of 
the office. In Swuddatya Pandaram v. Mahamad (3), the Judicial 
Committee held that this principle was not applicable when the 
trust property was sold in execution of a dccree against the trustee 
personally. We cannot agree with the view taken by Jack, J. that 
the proposition of law enunciated in Swddatyas’s case (3), was not 
accepted as correct in the subsequent pronouncement of the 
Judicial Committee in Raw Charan Das v. Naurangi Lal (4). 
Lord Russell of Killowen while delivering judgment in Ram 
Charan Das’s case (4) referred with approval to certain observa- 
‘tions of Lord Buckmaster in Sxddafya’s case (3), and His Lord- 


(1) (1935) Ga C, L. J. 10, 

(a) (1938) 43 C. W. N. 102. 

(3) (1923) L. R. SOLA. 995; 40 C, L. J. 10, 

(4) (1932) L. R. 601 A. 184; 57C. L. J 23. 

(5) (1901) LA R. 481, A. 300; L L. R. 44 Mad, 431, 
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bhipe expressly observed that having regard to the facts of that case, 
the detision was not unnatural. In our opinion, the view taken 
In Swédatya’s case (1), has not been overruled, either expressly or 
impliedly, by the decision in Ram Charan Dass case (2). In 
fact, the two decisions stand on entirely different grounds, and 
there is no conflict between them, 

The true principle deducible from the cases mentioned above 
is, that when an endowed property is alienated by a manager, the 
possession of the alienee becomes adverse as soon as he is 
without any title to the property. If the transfer is void ad fatto, 
the possession of the transferee is adverse from the very date of 
the transfer. If, on the other hand, it is not void but is only 
voidable atfthe instance of the succeeding manager, possession 
cannot be adverse until the office of the alienating mount 
ceases, 

The question now is under what circumstances, will a transfer 
by a manager ba void ab fatlio. The answer is that the alienation 
is void when the manager acts in negdtion of the trust. In the 
first place, if the alienation is not merely of certain items of the 
endowed property, but of the endowment as a whole, the posses- 
sion of the transferee is unlawful from the very beginning, and 
limitation would run from the date of transfer. Vide Gaana- 
saranda Pandara Sannadhi v. Velu Pandaram (3) and Damodar 
Das v, Lakkhan Das (4). In the scond place even if the subject 
matter of transfer is only particular item or items of endowed pro- 
perty- the question whether the transaction is void or voidable 
would depend upon the fact whether the s4sdaz# or the manager 
purported to transfer the same in his capacity as manager or in his 
own individual capacity as the secular owner of the property. A 
shebait or manager has the right to alienate portions of endowed 
property for purposes of legal necessity: He may exceed his 
powers, but if the transfer of the Deity’s property is by the 
shebatt or the manager as such, the transferee -would, at least, 
acquire an interest which would be valid during the life-time of 
the transferring stoAwn?, but ifthe manager transfers the property 
belonging to the Deity as his own property asserting ‘his own 
personal interest in the same, his act itself is adverse to the trust. 


(1 (1923) LL. R. 50 I. A. 295 ; 40 C. L. J. 20. 

(a) (1932) L. R. 6o I. A. 124 ; 57 C. L. J. 229, 

(3) (1899) LIR. a7 1. A, 69 ; L L. R. 23 Mad, 971. 

(4) (1910) L R, 371 A, 147; I. L, R. 37 Cak. 885; 19 C.-L. J. 110. 


THE CALCUTTA LAW JOURNAL. [Vor 82. 


The transferee in such cases would acquire no title to the property, 
and his possession would be unlawful from the beginning. 

The same principle, we think, applies to involuntary transfers 
as well, In fact, it was observed by Lord Buckmaster in Swddatya’s 
case (1), that there is little difference in principle between a 
transfer under an adverse execution and a sale by the trustee 
himself. If a decree is obtained against the manager in his 
personal capacity, and if in execution of the decree, the trust 
property is sold, the purchaser cannot acquire any title by his 
purchase and his possession would bs adverse to the trust from 
the very beginning. That is exactly what happened in Swbdatya’s 
case (1), and that is why the possession of the exexution sale pur- 
chaser who did not acquire any right by his purchase was held to 
be unlawful from the date of the sale. i 

We think that it is not quite accurate to say that the deci.ion in 
Suddaiya’s case (1) is to be justified merely on the ground,that it was 
an involuntary alienation,—the sale in the case being in execution 
of a money decree against the trustee personally ; and that the same 
principle cannot be applied to the case of a mortgage sale. It is 
true that a mortgage sale cannot rank as an involuntary sale, for 
it pre-supposes a voluntary act of transfer in the form of mort- 
gage, on the basis of which the decree is passed and the property 
is sold. In our opinion, whether the possession of the purchaser 
ata mortgage sale is or is not adverse to the endowment would 
depend upon the fact as to whether the mortgage was executed 
by the manager gua manager on behali of the Deity or in his own 


` individual capacity as secular owner of the property in denial of 


the rights of the Deity. In the first class of cases, the mortgage is 
not void altogether, and the purchaser at a mortgage sale would, 
at least, acquire an interest which will enure during the life-time of 
the manager. If, on the other hand, the manager asserts his own 
individual ownership in the property in denial of the rights of 
the Deity and purports to act not as a shedait but as proprietor of 
the endowed property, the mortgagee would not acquire any 
interest by such transaction, The purchaser at the mortgage sale 
would be a trespasser out and out, and his possession would be’ 
adverse from the date of his purchase. 

This we think is the correct principle that is deducible from 
the cases referred to above. Weare glad to find that the same 
view has been taken by the Madras High Court in two of its 


(1) (1989) L, Ry 50 I, A, 295 į 40 C. La J. 26, 
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recent pronouncement, Vide Venkata Subramania v, Stoapurunatha 
(1) and Alam v. Karuppanaswami (2). 

The observation of D, N. Mitter, J. in’ Ronald Duncan 
Cromartie v. Sri Sri Iswar Damodar Jem (3), expressed as it is in 
very wide language, seems to us to be open to criticism, but it 
is not necessary to discuss the matter any further, as in that case 
the property was expressly held not to be debutfar property and, 
therefore, the expression of opinion on the question of law cannot 
rank higher than a mere obiter.’ 

Applying this test to the facts of the present case we are of 
the opinion that the appellant is entitled to succeed on the ques- 
tion of limitation. It seems clear to us that the former shedafts 
when they mortgaged the property did so not in their capacity 
as shsbaits, but as secular owners .of the property which they pur- 
ported to hold in #iskar right. The mortgage decree has not 
been made an exhibit in this case, but the sale certificate makes 
it clear that the decree in execution of which this property was 
sold was not against the previous sAedaits qua shebaits, but 
against them in their own personal capacity, and only the right, 
title and interest of the defendants personally vested in the pur- 
chaser. This being the position, we are bound to hold that the 
purchase was void altogether, and the possession of the purchaser 
was adverse from the date of the sale. As more than re years 
have elassed since that date, the suit must be deemed to be barred 
by limitation. 

In view of our decision of the first point, itis not necessary 


„to consider the second contention raised by Mr. Sarkar. 


The result, therefore, is that this appeal is allowed. The 
judgments and decrees of the Courté below are set aside and the 
plaintiffs’ suit dismissed. Defendant No. r is entitled to her costs 
in all the Courts. 


Sharpe, J. : 
M, A. K. h Appeal allowed : 
Suit dismissed, 





(1) A. I. R. 1938 Mad. 60 (64) 
(a) A. L R 1938 Mad. 415 (416). 
(3) (1935) Ga C. L. J. 10, 
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FULL. BHNOH. 


Before Mr. Justice A. L. Blank, Mr. Justice T. J. Y. 
Rexburgh and Mr. Justice P. B. Chakravartts. 


SUPERINTENDENT AND REMEMBRANCER 
OF LEGAL AFFAIRS, BENGAL 


0. 
D. E. WILSONE.* 


Galenita Police Act (IV B.C. of 1866)—Section 44, prosecution under— 
Section 3—‘Instrumenis of gaming,’ definition of—Section 47, presumg- 
tion under—Common gaming house,’ the requisite elements of—Instre- 
ments seised in course of a search on a warrant duly issued under 
section 46 of the Act-—Distinction made in the matier of framing a 
charge under sections 44 and 45 of the Aci— Person using the place’ 
and “person frequenting the place,’ if beth guiliy under the Act. 

The prinċipal questions for decision by the Full Bench were as follows :— 


1. Do the words ‘for ths profit or gain of the person owning &c. ka, in 
the definition of “common gaming bouse” imply that it must be prov.d that 
profit has been made by the owner or that profit to the owner is Inevitable, 


‘or is it sufficient if the owner or ocoupler &c., expects or hopes to make a 


_ gain or profit from the use of the ‘Instruments of gaming’. 


“7 


a. Do the words ‘“whethur by way of charge for the ase of such house 
&o, Or lastruments or otherwise” mean that the profit to the owner &c. must 
acara by way of charge for the use of the house &. or Instruments, and 
that profit simply from the gambling is not enough, 

Held, after overruling Rangala! Sen’s case (1), that it is Impossible to read 
into the various definitions embodied in the Calcutta Policé Act, as are 
relevant for deciding a case under section 44 of the Calcutta Police Act, a 
requirement that a profit has actually been made or that it must bs Inevitable 
to be made. It would ordinarily be quite proper to adduce evidence to prove 
that profit had actcally been made; the phrase ‘kept or used for the profit 
or gain of the person’ simply implies that the person running the premises 
hopes to make a profit or gan by keeping or using the instruments of 
gaming ; it does not mean thit there must be proof that soch a profit has 
bean made or most irevitebly be made. 


The object of sections 44 and 45 of the Caloutta Palice Act is to restrict or 
suppress gambling in some forms, and for the purpose to prevent places being 
run as ‘gaming deng, The only reasonable explanation of the phrase “whether 
by why of charge dc.” in the definition is that the legislature wished not 
to restrict the meanicg of the words used but to give them their widest 


*Foll Bench Referenos No. 1 of 1947 and Government Appeal No. 12 
of 1946. 


G) [1936] I, L, R. (1936) 1 Cale. 471 5 41C, W. N, 123. 
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meaning, and to make it clear that the profit or gain might accrue to the 


Person either direstly or indirectly. 


It is enfficlent, stil Ka, ina es Ina Sond eee ace AA 
the Calcutta Police Act, If the person referred to in the Cefinition _ expects to 
make a profit or gain from the actual gambling. 

In cases in which warrant has been issued under section 46 of the 
Calcatta Police Act, the presumption may be made under section 47 of the 
Act, that the articles or instruments recovered were kept or used for the profit | 
oc gain of the parson owning, occupying or frequenting the premises, within 


the meaning of the section, and It will then be for the accused to prore that 


he did not hope for or expect any such gain or profit. 
Rangala! Sen v, Emperor (1) and F. B. Brattis and others v, Emperor (2) 
overruled, 


Walecher v. Emperor (9); M. A. Adams v. Emperor (4); Phani Bhusan 
Kumar v. Emperor (5); Abdul Latif v. Emperor (6); Kali Charan Bania v. 
S. X. Brahmachari (7) ; Jitendra Bkusan Das v. Emperor (8); Raghunath v. 
Emperor (9) ; Emperor v, Ismail and others (10); Atma Ram's case (11) 3 
Lachhi Ram’s oase (12) and Emperor y. Chimanlal Sanbalchand (13) discussed, 

The principle in Ruperer Y. Dattaraya Shankar Paranjpe and others (14) 
followed, 

Appeal under section 417 of the Code of Gimin Procedure 
by the Government. 

The material facts will appear from the judgment. 

Messrs. K. P, Khaitan and Bireswar Chatterjee for the Crown. 

Mr, Moni Mukherjee for the Accused. 

The following judgment was delivered : 


This isan appeal under the provisions of sacction 417 of the — 


Code of Criminal Procedure. 

An anonymous letter was received by the Calcutta Police as a 
result of which Sergeant F. Watt arranged with the telephone 
Company to tap the line of D. E. Wilsone of suite No. 19, 


(1) (1936) 41 C. W. N. 193 ; L L. R. [1997] 1 Calo. 610. 
(2) (1996) A. I. R. [1937] Ca'c. 84; 169 LC. 87 5 38 Ce. L. J. 706. 
(3) (1926) I. LL R 53 Calo, 718. : 
(4) (1935) 39 C. W. N. 1114; L L. R. 62 Cale, 1093. 
(5) (1936) 1. L. R. [1937] 1 Calo, 471. 
(6) (1997) L L. R. [1938] 1 Cak. 672. 
(7) (1938) 4a C. W. N. 1232, 
(8) (1940) 45 C. W. N, 24. 
(9) (1918) 16 A. La J. 760, 
(10) (1987) I. L. R. 49 All. 56a, -7 
(11) (1924) I. L. R. 46 All, 447 
(12) À. I. R. (1gaa) All, 61 ; s0 A, L. J 218, 
(13) A'I. R. (1945) Bom. 305, 
(14) (1989) I. L. R. 47 Bom. 900. 
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23 Central Avenue, Calcutta and to listen in to his cenversations. 
On December 29, 1945 Sergeant Watt listened in and heard bets 
being made in the races. He made a note of the bets made and 
submitted’ a report to the Deputy Commissioner. A warrant 
to search the premises was issued under the provisions of section 46 
of the Calcutta Police Act, by H. N. Sircar, Deputy Commissioner 
of Police, and the premises were duly searched between t2-30 P.M. 
and 1-45 P.. on December, 29, 1945 by Inspector M. A. Rahman 
and Sergeant Watt in the presence of two search witnesses. The 
Police Officers found among other articles a type-writer with a 
piece of paper in it, bearing name of horses and amounts of 
money; Akata books with names of horses and amounts of money 
written in them, slips of paper on which were written or typed the 
names of horses and amounts of money, a bookmaker’s betting 
Car No. 762 in the name of M. R. Agarwal, race books and letters 
and cables from H. A, Cocks of Bombay referring to betting 
transactions with Wilsone and containing a promise to help 
Wilsone over a book-maker’s licence. 

As a result Wilsone was prosecuted for an offence punishable 
under section 44 of the Calcutta Police Act. 

Three prosecution witnesses were examined ; they proved that 
Sergeant Watt had listened in to telephone communications, and 
they proved the search. The accused pleaded not guilty and filed 
a written statement in which he denied having done any business 
on horse racing at his residence. He admitted a keen interest in 
racing and explained the presence of the articles found by the 
Police by saving that he was a contributor of Racing Notes to the 
“Sporting Times” of Bombay and also that he occasionally obliged ` 
his particular friends by putting their money on horses at the 
Totalizators and‘collecting their winnings for them. No defence 
witnesses were examined. 

On this material the learned Presidency Magistrate held that 
the slips of paper recording bets, were ‘instruments of gaming’ as 
defined in section 3 of the Calcutta Police Act, but he held 
further, relying on the decision of a Division Bench of this Court 
in Rangalal Lal Sen v. King-Amperor (1), that it was nocessary 
for the prosscution to establish that the profit or gain to the 
accused should accrue otherwise than asa result of betting, and 
that under section 47 of the Calcutta Police Act there was no 
presumption that the place was a common gaming house merely 


(1) (1998) 4a C, W.N 19371. LR. [1997] 1 Cak. 619. 
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because instruments of gaming had been found therein, in the 
course of a search on a warrant duly issued under section 46 of 
the Act. He accordingly acquitted the accused. 

The Superintendent and Remembrancer of Lagal Affairs 
appealed against the acquittal, on behalf of the Government of 
Bengal, and the appeal came up for hearing before a Division 
Bench. The Judges of the Division Bench expressed the opinion 
that Ranga Lal Sen’s case (1), had been wrongly decided and 
they referred two questions to the Full Bench ofs., _ 

(1) Where the persons owning, occupying, using or kesping a 
house, room, tent, walled enclosure, space, vehicle or place in 
which instruments of gaming are kept or used for his profit or 
gain obtains his profit or gain or seek to obtain them solely from 
the part he takes in the actual gaming, is such house, room, tent, 
enclosure, space, vehicle or place, a common gaming house within 
the meaning of the definition in section 3 of the Calcutta Police 
Act (IV of 1866)? 

(2) Was the case of Rangalal Sen v. Heperor (1), rightly 
decided in so far as it determined that the answer to the above 
question is in the negative? 

By a subsequent order, according to the rules of this Court, 


the Division Bench referred the whole appeal to the Full Bench 


for disposal. 

When. the appeal was heard, Mr. Mukherji, for the respondent 
made it clear that he did not support the decision in Aangalal 
Sen’s case (1) But he contended that his client had been rightly 


acquitted because it was necessary, ina case under section 44 of ` 


the Calcutta Police Act, for the progecution to prove that the 
owner, occupier etc, bad actually made a profit out of the instru- 
ments for gaming kept on the premises, and that such proof was 
lacking in the present case. 

It was not disputed that the accused Wilsone was the occupier 
of the flat in question. The questions for considerdtion were 
whother that flat constituted a common gaming house as defined 
in the Calcutta Police Act, and whether the accused kept or used 
it as such. 

In Section 3 of the Calcutta Police Act, we find these 
definitions-—~ 

“Gaming” includes wagering or bstting (except wagering or betting 
upon a horserace) when such wagering or betting takes place— 


(1) (1946) 41 C. W. N. 193 I, La R. [1097] 1 Calo. 610. 
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(a) on the day on which such race is to be run, and 
- (b) in an enclosure which the Stewards controlling such race 
have, with the sanction of the Local Government, set apart for 
the purposes— 

But does not include a lottery. 

“Instruments of gaming” includes any article used as a means 
or appurtenances of or for the purpose of carrying on or facilitating 
gaming ; and “common gaming bouse” means any house, room, 
tent or walled enclosure, or space, or vehicle, or any place what- 
soeyer, in which gny instruments of gaming are kept or used for 
the profit or gain of the person owning, occupying, asing or 
keeping such house, room, tent, enclosure, space, vehicle or- place 


‘whether by way of charge for the use of such house, room, tent, 


enclosure, space, vehicle place or instruments or otherwise 
howsoever. 

Section 46 of the Act provides for the issue of warrants for 
the search of premises believed to be a common gaming house. 

Section 47 caf the Calcutta Police Act reads—“When under 
the provisions of the last preceding section, any cards, dice, 
gaming table or cloth, board or other instruments of gaming, 
are found in any house, room or place, or about the person of any 
of those who are found therein, it shall be evidence until the 
contrary is made to appear that such house, room or place is used 
as a common gaming house and that the persons found therein 
were there present for the purpose of gaming although no 
play was actually seen by the Police Officer or any of his 
assistants”. 

Mr. Mukherjee at first argued that the articles found in the 
search of the flat of the accused were not instruments of gaming 
as defined in the Act, but when we drew his attention to the 
letters of H. A. Cocks, he did not press this argument further. It 
is sufficient for us to say that we aro satisfied that these articles 
are instruments of gaming. 

The questions for our consideration are : 

1. Do the words ‘for the profit or gain of the person owning &c., 
&c.,’ in the definition of “oommon gaming house” imply that it 
must be proved that profit has been made by the owner or that 
profit to the owner is inevitable, or is it sufficient if the owner 
or occupier &c., sxpects or hopes to make a gain or profit from the 
use of the instruments, 

s. Do the words “whether by way of charge for the use of 
euch house dc, or instruments or otherwise’ mean that the 
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profit to the owner &c, must accrue by way of charge ‘for the use 
of the house &c., or instruments, and that profit simply from the 
gambling is not enough. 

Before considering the decisions of this Court, it is interesting 
to see how the sections have been interpreted by other High Courts 
in India. 

Three decisions of the Allahabad High Court were placed 
before us. All deal with a form of gambling known as Satta, 


The prosecutions were under the Public Gambling Act (Act III of ~ 


1867) as amended by the United Provinces Public Gambling 
Amendment Act (Act I of 1917). The definition of common 
gaming house in that Act is word for word the same as in the 
Calcutta Police Act. 

In Lachkthi Ram v. Emperor (1), it was found that I achchi 
Ram was the occupant of a shop which was raided by the- police 
while wagering was actually in progress, and that tickets were 
found in the shop whicb were used as forms of memoranda on 
which to record wagers. It was held by a Division-Bench that “the 
tickets were instruments of gaming” but in themselves they could 
not be said to be used for his profit or gain. 

“In order to sustain the conviction the words ‘for the profit or 
gain of would have to be read as meaning for the purpose of 
carrying on the gaming. But they cannot be readin that way as 
such an interpretation would make the words , a Ga kan 
redundancy’. 

The Court therefore concluded that “it must be established 
that the owner or occupier takes a fixed commission which is 
irrespective of the result of the gambling, or at least that he 


manipulates the conditions in such. a manner that he cannot 


possibly lose, 

Emperor v. Aima Ram (2) is a decision by a Full Bench: and 
the reference to a Full Bench was made in view of the decisions in 
Lachchi Ram v. Kings Emperor (1)and Emperor v. Durga Prosad (3). 

The learned Judges referred to previous decisions of their own 
Court, in particular Raghusath v, Emperor (4), and observed 
“Tt will thus be seen that although the views of all the Judges of 
this Court may not agree, threo Judges have definitely ruled 


(t) (1gaa) A, I. R. All. 61; (1922) 20 À, L. J. 218, 
(2) (1924)I. L. R. 46 All. 447. 

(3) (19a3) I. L, R. 45 All, 288, 

(4) (1918) 16 A. L, J. 760, . 
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that the words ‘used for the profit or gain of the person owning the 
house “must be strictly proved by evidence”. They then suggested 
for the consideration of the local Government a slight amendment 
of the section, and proceeded to hold that inasmuch as a warrant 
had been issued under section 5 of Act I of 1917 by the District 
Magistrate, the conviction of Atma Ram was justified even under 
the restricted meaning given to the section in the case of Lackchs 
Ram (1) in view of the presumption arising under section 6 of 
the Act. 

In Æøperor v. Ismail and others (2) Boys, J. held that the Full 
Bench in Atma Kawis case (3) had not accepted as correct 
the view in Zacchi Ram's case (1) and he dissented from Zackcki 
Ram’s case (1) in these words “if I had to decide the point I 
should unhesitatingly hold that it was not necessary to prove that 
profit was certain to result, In my opinion a mere expectation of 
profit would suffice.” 

The Bombay High Court has’ consistently refused.to accept 
the restricted interpretation placed on the definition of a common 
gaming house, in Lashshi Raws case (1). 

The Bombay cases arise out of prosecutions under the Preven- 
tion of Gambling Act (Bombay), Common gaming house is 
defined in section 3 of the Actin terms which are easentlally the 
same as in the Calcutta Police Act. i 

In Amperor v. Dattaraya Shankar Paranjpe and others (4) 
reliance was placed by the defences on Zackeki Rames case (1), but 
the learned Judges after expressly dissenting from that decision, 
observed. “It is sufficient if the house is one in which instruments 
of gaming are kept or used for the profit or gain of the person 
keeping or using such place, i e. whether the person keeping or 
using the houss knows that profit or gain will in all probability 
result from the house of the instruments of gambling. The profit 
or gain may not actually result from the use. But if profit or gain 
is the probable and expected result of the game itself and if that 
is the purpose of keeping or using the instruments it would be 
sufficient in my opinion, to bring the case within the scope of the 
definition.” 

In Amperory. Chimanlal Sanhkalchand (5), it was held that 


(1) A. I. R. (1922) All, 61 ; (1999) 20 A, L. J. 218. 
(a) (19997) 1. L. R. 49 All. s62, 

(3) (1924) I. L, R, 46 All. 447. 

(4) (1923) I. L, R. 47 Bom. 940, 

(5) A. L R. (1945) Bom. 305. 
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“eyen the hope of making a profit out of the gambling itself is 
sufficient to satisfy the requirement of the definition of common 
gaming house”. 

A number of Calcutta cases were before us. The earliest of 
these is Wulochar y. Emperor (1). In that case the defence was 
that the accused merely charged a commission on bets placed by 
members of a club but did not otherwise engage in betting. The 
Court held that the provisions of section 46 of the Calcutta Police 
Act had not been strictly complied with and that accordingly no 
presumption arose under section 47 of the Act. 

The Court upheld the convictions on the finding that betting 
was going on between the appellants who: kept the premises and 
the members of the Club (Per C. C. Ghose, J.) and that “it was 
the appellants who Fere themselves taking bets for their own profit 
and gain” (per Chotzner, J.) Thus instead of the Court holding, 
as Henderson, J. supposed in Masgalal Sen’s case (2) that the 
profit or gain must be made otherwise than from the actual 
gambling, the defence of the accused and the decision of the Court 
were exactly the opposite. It was not suggested in this case either- 
that the profit or gain must arise otherwise than from the 
gambling, or that the profit to the owner or occupier must be 
‘certain’. 

The next case cited is M. A. Adams v. The Emperor (3). The 
material facts of that case are: The police armed with a 
warrant under section 46 of the Calcutta Police Act, raided the 
premises of the Harlequin Club, 15 Park Street, Calcutta. In 
one room they found a Billiard Table, bench and looker. In the 
adjoining room were card table chairs and a small side board. 
, å number of people and some betting slips were found on the 
premises. 

Costello, J. found that ‘M. A. Adams was running this club 
himself and took -the subscriptions of the members, or at any rate 
he took the profits accruing from the use of the billiard table, or 
from the sale of refreshments, or, money accruing in respect of 
bar account and so on’. He also held that it was not a case of 
Adams making a profit by way of charge for the instruments, nor 
was there any suggestion that any profit or gain accrued to Adams 
otherwise than by reason of the fact that he was running this 
club as one man concern.” 


(1) (1996) I. L. R. 53 Cale. 718. 
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The Court found that the betting slips were instruments of 
gaming and that the accused were rightly convicted. 

In this case there was no occasion to consider whether profit or 
gain merely from the gambling would be sufficient to justify a 
conviction. 

In Phani Bhusan Kumar v. ‘Emperor (1) decided by Nasim 
Ali, J., the accused was an assistant in the offices of the Deputy 
Accountant General Post and Telegraphs. His desk and his 
person were searched ona warrant issued under section 46 and 
betting slips and money were seized. 

The conviction under section 44 was upheld. In this case 
there could not possibly be any question of a profit by way of 
charge for the place or instruments, and no suggestion was made 
that the profit arose otherwise than from the betting 

In Rangalal Sen v. Emperor (2), the facta were there: These 
was a shop at 17 Park Street, Calcutta known as Eastern Drug 
Stores. Dr. Ranga Lal Sen was allowed by the propristors of 
the Drug Stores to use one of the rooms as a consulting room. 
The police searched that room and found Dr. Ranga Lal Sen 
actually filling in a betting slip. They found other betting slips 
ina drawer, 

In the judgment Henderson, J. referred to Wafvehar v. 
Emperor (3) and observed. “In that case betting was carried on 
in the premises and fees were realised by the persons who were in 
charge of the place” and he also referred to the judgment of 


. Costello, J. in Adam v. Emperor (4). He then proceeded “we 


respectfully agree with what is stated there. In our opinion the 
definition of a common gaming house implies that altogether apart 
from the money which may be made or lost at the actual gaming, 
some sort of profit must be made by the person referred to in the 


definition”, ` 


It seems to us that the findings of fact in Waloskar’s caso (3) 
were not correctly stated by Henderson, J. and that there is 


- nothing in Costello, J.’s Judgment in Adams case (4) from which 


Henderson, J.’ conclusion can be drawn. 

Mitter, J. in his Judgment observed “To satisfy the second 
element, it is my view that the intended gain must result to the 
person owning, Occupying, using or keeping the place otherwise 


(1) (1996) I. L. R. [1937] 1 Cake. 471. 

(2) (1936) I. L. R. [1937] 1 Cale. 610 ; (1996) 41 C. W. N, 123, 
(3) (1996) 1. L. R. 53 Cale. 718. 

(4) (1935) 99 C. W. N. 1114; L L, R, 63 Cak, 1093. 
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than asa result of betting by bim” But be did not give his 
Teasons ior coming to that conclusion nor case the conclusion on 
any authority. 

The case of J. B. Beattie and others v. Emgeror (1) came before 
Cunliffe and Henderson, JJ. Cunliffe, J. in his judgment observed: 
“The views of the Judges of this Court, as I understand, are that 
such premises are not strictly within the meaning of the language of 
the Act unless some fixed charge or profit accrues regularly to 
the person who is occupying or keeping the premises quite apart 
from any fluctuating profit which may occur from time to time 


_ between the gamblers themselves as a result of the gambling”. 


But later in his judgment the learned Judge observed “whereas 
I do consider myself more or less bound by considered judicial 
opinion of the Judges of this Court with regard to the view they 
have taken as to the definition of a common gaming house con- 
tained in the Act, I am by no means sure if I had been sitting 
on one of those Benches of this Court, which considered the 
exact legal implication of the language that I should have been 
able to agree with my brother Judges. I think I should have 
been inclined to take the wider view of the words ‘otherwise how- 
ever which is apparently the law on the Bombay Side.” 
Henderson, J. merely observed that he bad nothing to add to his 
judgment in Ranga Lal Sen’s case (2), 

The next case is Addul Latif vy. Emperor (3) decided by 
Mukherjea, J. Reference is mado in the judgment to the decision 
in Ranga Lal Sew’s case (2) and the learned Judge certaicly did 
not express any dissent from that decision. But the learned 
Judge was not impressed with the argument that the finding of 
betting slips did not show that any profit or gain accrued to the 
appellant otherwise than asa result of the betting by him; and 
he held that under section 47 the find of instruments of 
gaming justified the inference that they were kept or used for 
profit or gain as contemplated by the section. 

In Kali Charan Banta v. S. K. Brakmachari (4) decided by 
M. C. Ghose, J. the head note reads: 

“Obiter :—In order to constitute a common gaming house it is 
sufficient that the house is kept and used for receiving unauthorised 


(1) (1936) A. I. R. (1997) Calo. 84; (1996) 169 1. C. 87; (1996) 38 Cr. L 
J. 706. 

(a) (1996) 41 C. W. N. 123 ; (1996) 1. Le R. [1987] 1 Calo, 611. 

(3) (1937) I. L. R. (1998) 1 Calc. 672 ; 67C. L. J. Ga. 

(4) (1998) 4a C. W, N. 1992, 
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bets ; it is not further necessary to prove that the accused made 
apy profits beyond the profits of betting.” 

In Jitendra Bhusan Das v. The Emperor (1), Edgley, J. held 
that the warrant was illegal ‘‘and tbat accordingly no presumption 
arose from the finding of instruments of gaming,” and he held that 
it must be proved by independent eviderce that the eccused 
made a profit. There is nothing in the judgment to shew that the 
learned Judge considered whether it was necessary to prove that 
profit was actually made or whether it would suffice if it were 
proved independently that the instruments were kept or used by 
the accused in the hope of making profit. . l 

It is thus clear that the Bombay High Court has consistently 
held that it is sufficient to prove that the instruments of gaming 
were kept or used, in the hope that profit or gain would accrue 
to the owner, and that the profit or gain might accrue merely from 
the gaming. The Allahabad High Court originally took a different 
view but the latest decision is the same as in Bombay. 

In Calcutta the only decisions clearly laying down that the 
profit or gain must accrue otherwise than from the gambling are 
the two decisions to which Henderson, J. was a party viz, 
Ranga Lal Sen v, Emperor (3) and J. B. Beatties v. Amperor (3). 
The decision of Nasim Ali, J. in Phani Bhusan Kumar v. 
Amferer (4) is inconsistent with those decisions; and in Xali 
Charan Bania vy S K. Brahkmachari (5), M. C. Ghose, J. expressly 
dissented from the decision in Ranga Lals case (2). 

In J. B. Beattle v. Emperor (3), Cunliff2, J. relactantly agreed 
with Henderson, J in the belief that he was following decisions 
accepted generally in this Court. 

In Ranga Lal Sen’s case (2), Henderson, J. appears to deduce 
the result from Costello, J.s judgment in Adam's case (6) and from 
the judgment in Waleehar’s case (7) but there is nothing in 
those judgments to justify this. R. C. Mitter, J. gave no reasons 
and no authority as the grounds for his decision. 

It is clear therefore that there has been divergence of opinion 
on the subject, that the view expressed by Henderson, J. and 


(1) (1940) 45 C. W. N. 24. 

(a) (1936) 41 C. W. N, 193; (1936) I. L. R, [1937] 1 Calo. Grr, 
(3) (1936) A. I. R. [1937] Cale. 84 : 169 1. C. 87; 38 Cr. L. J. 706. 
(4) (1936) I. L. R [1937] 1 Cak. 47. 

(8) (1938) 4a C. W. N, raga. ` 

(6) (1935) 39 C. W. N. 1114; I. L. R. Ga Cale. 1093. 

(7) (1926) IL LL R 53 Cak, 718. 
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R. C. Mitter, J. has not been generally adopted, and that no CRIMI A 
arguments in support of the view are to be found in any of the 1947. 
judgments except Lackchi Raw’s.case (1). Such being the case, Superintendent and 
it is necessary to examine the words of the section and decide apres 
what is their ordinary meaning. Bengal 
In the first place it is to be observed that betting for the p, g, wine. 
purposes of this Act, is merely a form of gaming, and the words of 
the definition of ‘common gaming house’ must apply equally to 
a house where betting is carried on as to a house where other 
forms of gaming flourish. Thus the terms must have the same 
meaning when applied to a house where betting is carried on, as 
to a casino where there is gambling on roulette or other games of 
chance, or a house where machines such as fruit machines are kept. } 
Reference to sections 44 and 45 shews that a distinction is made 
between the person using the place and persons frequenting the 
place, and that by the term ‘person using such house’ in the defi- 
nition is meant someone such as a licensee or tenant of the 
building who is ranning a gambling den and not merely one of the 
people who frequent it. The definition merely requires that 
instruments of gaming be kept or used on the premises for the 
profit or gain of the person who runs the place’ “whether by way 
of charge for the use of such house, room, tent, enclosure, space, 
vehicle, place or instruments or otherwise howsoever.” 
The ordinary meaning of the words ‘kept or used for the profit 
or gain of the person’ is simply ‘kept or used with the object of 
making profit or gain for the person’, There is nothing in the 
ordinary use of the words to suggest that profit or gain must have 
been made or even must inevitably be made. It is obvious that 
in all games of chance there must be a chance of gain ania 
chance of loss ; otherwise people would not gamble. In the ‘case 
of roulette, the punter must occisaunally win, otherwise he would 
not punt. But the roulette wheel is so constructed that in the 
long run the Bank will win, Similarly, with a fruit machine, 
the gambler must occasionally win, otherwise he would not gamble. 
But the machine is so constructed that over a period, the gamblers 
are almost certainly bound to lose. In gambling with a book- 
maker, experience shews that the position’ is similar. The Book- 
maker who accepts bets on every horse ina race, cannot eXpect 
all of them to lose and must therefore accept to lose on some of 
the bets, yet expect to make a profit as a result of the sum total 


(t) A L R. (1933) AIL 62; 39 A, L, J. 918, 
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of the betting, and in general is able to make his book so that he 
does so. It seems to us impossible to read into the words of the 
definition a requirement that a profit has actually been made or that 
it rust inevitably be made. It would ordinarily be quite imposible 
to adduce evidence to prove that profit had actually been made ; 
and there seems to be no reason for assuming that the Legislature 
meant to impose an impossible condition. Nor could it even 
bė said in connection with most forms of gambling that a profit 
must inevitably be made within a limited period. The most that 
can be said is that the prospects of profit to the Bank in the case 
of roulette, and to the owner of a fruit machine are extremely rosy. 
In our opinion the phrase ‘kept or used for the profit or gain of 
the person’ simply implies that the person running the premises 
hopes to make a profit or gain by keeping or using the instruments 
cf gaming ; it does not mean that there must be proof that such a 
profit bhs been made or most inevitably be made. 

The next question concerns the meaning of the phrase ‘whether 
by way of charge....se.e...06..0F Otherwise howsoever, Now it is 
obvious that the object of sections 44 and 45 of the Act is to rest 
rict or suppress gambling in some forms, and for the purpose to 
prevent places being run as “gambling dens’. 

It would be strange if the legislature in attempting to attain 
such an end, were to restrain only conduct which may accompany 
the gambling, but which does not necessarily do so, 

It would be passing strange if the Legislature were to approve 
of a cdsino to which everybody including the very poorest could 
enter freely and ganible at roulette or on fruit machines, and 
were to disapprove of ‘a similar place from which the poorer classes 
were kept away by the'imposition of an entrance fee.“ 

It seems to us clear that the Legislature, without interfering 
wih ordinary gambling among friends, sought to prevent (otherwise 
than at the places and times msntioned in the exception in the 
definition of gambling) people making a business of gambling, 
and attrácting others with the hope df making a profit out of 
them. 

The definition of ‘common gaming house’ would be quite 
intélligibla if the phrase ‘whether by way of chargo.......00... OF 


“Othérwise howsdever’ were deleted. In'that’case, xg “question might 


arise whetber the profit or gain accruing indirectly from the ute 


‘of thé instruments of gaming was covered:; But it would not ‘be 


possible to argue that profit arising directly from the use of those 
instruments would be insufficient. 


Vor. 8a.) aion coURt. = àbi 


The pbrass “whether by way of charge &c,” is obviously Grana 
explanatory, and it seems unreasonable to hold that an explanation 1947. 


should be added to a definition, which is not really inconsistent Saperintendant and 
with with the definition. Moreover, if it was intended that by adding ` Remembrancer of 
Shas EA Legal affairs, 
of such an explanation the application of ths definition should be Bengal 
restricted, it is strange that words of such wide import as ‘or other- p E, Writs. 
wise howsoever should be used. The only reasonable inter- — 
pretation of the addition of this phrase to the definition ia that E 
the Legislature wished not to restrict the meaning of the’ words 
used but to give them their widest meaning, and to make it clear 
that the profit or gain might accrue to the person either directly 
or indirectly. 
We are definitely of the opinion that it is sufficient, if the 
person referred to in the definition expects to make a profit or gain 
from the actual gambling. 
We therefore answer the first question submitted by the 
Division Bench in the affirmative and the second question in the 
negative. Z i 
At the same time we respectfully agree with the learned Judge + 
who decided Zachch? Ram’s case (1) that the words “instruments if 
kept or used for the profit or gain of the person........... are not 
simply equivalent to “instruments ........kept or used for the pur- 
pose of gaming,” though we are unable to agree with the conclu- 
sions they deduced. The position of the person (L e. the owner, 
occupier, user or keeper of the place) must be such that his 
prospects of profit or gain are not merely the same as those of the 
persons who visit the establishment. 
But, in all cases, in which a warrant has been issued after strict 
compliance with the provisions of section 46 of the Calcutta 
Police Act, and ‘cards.........0r other instruments of gaming” have 
been found on the premises, the presumption may be made under 
section 47 of the Act, that the cards &c, were kept or used for 
the profit or gain of the person owning or occupying the premises, 
within the meaning of the section, and it will then be for the 
accused to prove that he did not hope for or expect such 
profits. 
Turning now to the facts of the present case, we are satisfied 
that instruments of gaming were found on the premises and that 
the respondent was the occupier of those premises, As the accused 
was unable to rebut the presumption arising under section 46 of 


(1) A. I. R (1922) All, 61; 20 A, L. J. 218, 
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the Act, we are further satisfied that the instruments of gaming 
wers kept or used for the profit or gain of the respondent. In 
this view the respondent ought to have been convicted. 

We therefore order that the appeal be allowed, the acquittal 
ba set aside and that the respondent be convicted and sentenced 
under section 44 of the Calcutta Police Act to pay a fine of Rs. 500 
and in default to undergo rigorous imprisonment for .3 months, 
Let the Typewriter be returned to the accused and the other 
instruments of gaming be destroyed. 


8. K, B58. C 





CIVIL REVISION. 
Before Mr. Justice B. K. Mukherjea. 


SHEIKH SALIMADDIN AND OTHERS 


y. 


' DALILUDDIN MINOR AND oTtHERS.* 


Furisdiction—Appicction for execution, where to be mede—Hunsif specially 
‘empowered wader Village Self Government Act (I B. C. of 1899), 
section ot sub-section: (1) and (a)—Union Court granting a decree 
unable te effect satiyfaction—Certificate tinder sub-section (1) of the 
section—Decres holder intending to apply for execution in the Civil 
Couri—If empowered by a notification tender section 102) of the Bengal, 
Agra and Assam Civil Courts Act (XII of 1887) te try suits under 
section 13 ef the said Act. 


Section 91(2) of the Village Self Government Act has notin view the 
p ovision, of section 193) of the Bengal, Agra and Assam Civil Courts Act 


. bat that of section 13 of the Act by which the local limits of jarisdiction of a 


particular Court are fixed and determined. 


Held, that a decree-holder obtaining a decree under sub-section (1) of 
section 91 of the Village Self Government Act intending to execute the 
certificate obtained thereunder must fle the execution ‘petition under sub- 
section (2) of section 91 of the Act In the Court of the Munslff within the 
local limits of whose forisdictlon the Union Court Is situated (under the 


` provisions of section 13 of the Bengal Agra and Assam Ciril Courts Act) and 


not In the Court of ths Munsiff spectally empowered under, sub-section (a) of 
section 19 of the Berga! Agra and Assam Cisil Courts Act. 


‘*Ctyil Revision Case No. 292 of 1945, against the order of Babu Ramesh 
Chandra Sen Gupta, dated the 4th December, 1944, reversing that of H. All, 
Esq., Sadar Munsiff of Faridpur, dated the rath February, 1944, 
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Appl cation for Revision by the Judgment-debtors. 

Application for setting aside execution sale. 

The material facts appear from the judgment. 

Mr, Jitendra Kumar Sen Gupta for the Petitioners, 

Mr. Shambhu Nath Banerjes ( Sr.) for the Opposite Parties. 
The judgment of the Court was as follows : 

The predecessor of opposite parties Nos. r to 7 in this Rule 


obtained a decree against the petitioners in the Union Court df 


Talma in the District of Faridpur for a sum of Rs. 42 only. 
The Union Court being unable to effect satisfaction of the decree 
granted a certificate to the decree-holders under section g1(1) of 
the Village Self Government Act, and the decree-holders there- 
upon presented an application for execution of the decree in the 


Court of the Sadar Munsiff of Faridpur on the and May, 194s. : 


On the 18th November, 1942, certain properties belonging to the 
judgment-debtors were put up to sale and purchased by the 
decree-holders themselves. This sale was confirmed on the 6th 
January, 1943. On the a4th January, 1943 the judgment-debtors 
started a proceeding for setting aside the sale under Order XXI, 
Rule go of the Code of Civil Procedure, and it was registered as 
Miscellaneous Case No. 130 of 1943. 

Though the application was headed under Order KAT, Rule go 
of the Code of Civil Procedure, one of the grounds put forward 
by the fudgment-debtors in impeaching the validity of the sale 
was that the Court of the Sadar Munsiff at Faridpur bad no juris- 
diction to entertain the application for execution of the decree of 
the Union Court and the sale held by that Court was null and 
void. The Munsiff who heard the application gave effect to this 
contention and held that the only Court which could éxecute the 
decree was the Court of the Munsiff at Bhangra. The result was 
that the sale was set aside and the application for execution was 
returned to the decree-holders to be presented to the proper 
Court. . 

On appeal, this judgment of the Munsiff was set aside, and 
the learned Subordinate Judge who heard the appeal came to the 
conclusion that the Sadar Munsiff of Faridpur was competent to 
entertain the application for execution and to put up the properties 
to sale. The lower appellate Court sent the case back to the 
Sadar Munsiff of Faridpur in order that the application under 
Order XXI, Rule go of the Code of Civil Procedure might be heard 
and disposed of on its merits, It is against this order that the 
present Rule bas been obtained. 
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ame Mr. Sen Gupta appearing in support of the Rule contended 


1946. before me -that under section gt(a) of the Village S-lf-Government 
Sheikh Salimaddin Act, the Court of the Sadar Munsiff at Faridpur was not competent 
Dall ‘an iiis to execute the decree of the Union Court, and cons: quently 
— the decision of the Trial Court was right and the sale should be 

set aside as null and void for want of jurisdiction, 

Now sub-section (1) of section gr of the Village Self Govern- 
ment Act (I of 1299) provides that— 

“If the Union Court grantihg a decree is unable to effect satis 
faction thereof, it shall grant the decree-holder a certificate to that 
effect stating the amount due to him and the amount due on 
account of fees under section go”. 

Sub-section (2) then laya down that : 

“Any decree-holder wishing to execute a decree of a Union 
Court may apply to the Court of the Munsiff within the local 
limits of whose jurisdiction the Union is situated............ 

It is not disputed that police station Nagarkanda within whico 
the Union Ccurt of Talma is situated is assigned to the Court of 
the Munsiff of Bhanga under section 13 of the Bengal Agra and 
Assam Civil Courts Act (XII of 1887). The learned Subordinate 
Judge, however, points out that although that Union is situated 
within the local limits of the jurisdiction of the MunsifPs Courtat 
Bhanga, the Sadar Munsiff was also competent to entertain the 
application for execution of the decree and put up the property 
to sale. It is said that by a notification under section 19{2) of 
the Bengal, Agra and Assam Civil Courts Act, Babu Prosad 
Chandra Banerji who was the Sadar Munsiff at Faridpur at the 
time when the application for execution was filed was invested with 
powers to try suits up to the value of Rs. 2000 arising within the 
entire district of Faridpur. His successor, Mr. Ali, who ordered 
the property to be sold had also similar jurisdiction conferred 
upon bim. It was held in these circumstances that even though 
it might be irregular to file the application for execution in the 
Court of the Sadar Munsiff at Faridpur, that Court being presided 
over by the officers mentioned above was not incompetent to 
execute the decree. 

It eceemed to me at first sight that this reasoning was sound 
but a plain reading of section g1(2) of the Village Self Government 
Act convinces me that the Legislature in enacting that provision 
had in mind a particular Court of Munsiff within the local limits 
of whose jurisdiction the Union Court is situated as contem- 
plated by section 14 of the Bengal, Agra and Assam Civil Courts 


VoL. 8.) ‘HIGH COURT. 


Act. The local limits of a Court’s jurisdiction are fixed and 
determined under section 13 of the Bengal Agra and Assam Civil 
Courts Act, and it is not disputed that in the present case the 
area within which the Talma Union Court is situated is within the 
jurisdiction of the Court of the Munsiff at Bhanga. Section 19(a) 
of the Bengal Agra and Assam Civil Courts Act, in my opinion, 
does not fix the local limits of a particular court. It confers 
additional powers upon particular Munsiffs by which their jurisdic- 
tion is extended, these additional powers do not vest in the 
officer concerned, and so long as that officer is attached to and 
presides over a particular Court, the latter can certainly entertain 
suits or proceedings which are ordinarily outside its jurisdiction ; 
but section g1(2) of the Village Self Government Act in my 
opinion has not in view the provision of section 19(2) of the Bengal, 
Agra and Assam Civil Courts Act but that of section 13 of the 
Act by which the local limits of jurisdiction of a ‘particular Court 
are fixed and determined. x 

In my opinion, therefore, the view taken by the Trial Court 
is right and tbe judgment of the lower epee Court should be 
set aside. 

The result, therefore, is that this Rule is made absolute. The 
order of the lower appellate Court is set aside and tbat of the 
Trial Court restored and affirmed. . 

I mako no order as to costs in this Court. 


LL B.j AT. M Rule made absolute, 


#66 


Crin 
1946. 
Nera 


January, 24; 25. 
ape 
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APPELLATE OIVIL- 
Before Mr. Justice Mas, C, Sharpe. 


HANGSA KALITA AND OTHERS 
D. 
PRODIPRAI DEKA.* 


Suit, maintainability of—Right of way—Obstruction—Pudlic sutsance--Proof 
of special damage—Obstruction to vil’age pathway—Public highaay— 
Civil Procedure Code (Act V ef 1908), section 91 order 1 rule 8—Non- 
compliance with the provisions of order 1 rule 8 Civil Procedure Code— 
Civil Procedure Cede, order 18 rule 4, effect of non-compliance with. 

If the obstruction complained of relates to a publica highway, or In other 
words, if the sult is for removal of a “publio nulmance”, the plaintiffs will 
have to establish special damage in order to avoid the bar of section gr Ciril 
Procedure Code but in the oase of an obstruction to a village pathway no 
question of special damage can arise. There isa distinction between a public 
highway and a village path and a sult-is maintainable when a right toa 
village pathway is the subject-matter of litigation even in the absence of 
special damage, The question whether a path is a village path or a public 
highway len material question of fact to be dealded after hearing all available 
evidence and a summary decision that the way wasa publio highway and 
that a sult was not maintainable in absence of any proof of special damages is 
improper. 

An omission to comply with the provisionsof order 1 rule 8 Civil Proce- 
dure Code which is an enabling section does not stand as a bar to the 
plaintiffs sult, if the plaintiffs have a right to rellef independently of other 
persons baying tho same Interest, though’a decision in the absence of such 
persons will not affect thelr interests if they are not made parties in 
the sult, : 

Held further, that the provisions of order 18 rule 4 should not be ignored 

and the summary disposal of a sult without giving the plaintiff any oppor- 

tunity of. rebutting the objection which was specifically indicated for the first 
time in the crossexemination of one of the plaintiffs is neither fair nor 
proper, ‘The Conrt cannot summarily over-ride the provisions of order 18 rule 

4, Ciril Procedure Code and refuse to examine witnesses In a‘tendanos, 

Whore a sult is being summarily dismissed oa the finding that the path in 

question is a publio way and that there is no prcof of special damage, both 

substantia] questions of fact, the provisions of order 18 rule 4, Civil Procedure 

Code cannot be ignored and the order for summary dismissal in suoh onses fs 

unfat and improper. - 


“L 


*Appeal from Appellate Decrea No. § of 1943, against the decree of 
N. L. Hindley, Esq., District Judge of Asmm Valley District, Darrang, dated 
the 7th Angust 1049, affirming that of H, N. Deka, Esq, Munsif of 
Mongoidol, dated the 27th May, 1942. 


Vot. 82.] HIGH ĈOURT. 


> 


Surendra Kumar Basu v, The District Board of Nadia (1); Bissssar 
Pathak v. Harbans Lal (2); Mt. Ram Kali v. Munnalal (3); Makaraje Bir 
Bikram Kishore Manikya Bakadur v, Chairmat, Municipality Comilla (4) } 
Choudhury Bibkuti Narayan Singh v.. Maharaja Sir Guru Makadew Saki 
Bahadur (5) ; Harith Chandra. Saha v, Pran Nath Chabrabutty (0); Kali 
Charan Naskar v, Raw Kumar Sarkar (7) roferred to. ae 


Appeal by the Plaintiffs, Ts j 


Suit for declaration of painui right of é over the suit ad 
and for injunction. 


The material facts appear from the Judgment. 
Mr. Panchanan Chaudhuri for the ‘Appellant. 
Mr. Jnananath Borak for the Respondent. 
C A Y. 
The following judgment was delivered by 


Sharpe, J. :—This appeal arises out of a snit brought by the 
plaintifs appellants for declaration of their right of way over the 
suit land and for removal of an obstruction said to have been 
caused by the defendants and for an injunction prohibiting future 
obstruction, The suit was contested by the defendent who denied 
that there was any peth or any right of way over the. suit land 
and contended that the suit was not maintainable, On the plead- 
ings, four issues were framed and issue No. I was whether the 
suit was maintainable in its present form. A commissioner was 
appointed to -hold a local investigation on the prayer of the 
plaintiffs and, after the submission of his report and various 
adjournments, the case was fixed for hearing on the 27th of May, 
1942, The case was opened and one of the. plaintiffs, who were 
eleven in number, was examined and croséexamined. On the 
basis of certain admissions made in his cross-examination the 
learned Munsiff at once held that the disputed path wasa public 
highway and not a village path, that the eleven plaintiffs had not 
obtained authority from other members of the public for restora: 
tion of the way ih question and dismissed the suit on the ground 
that it was not maintainable under section 91 and order 1 rule 8 
Civil Procedure Code. _ 

On appeal the learned District Judge affirmed the decision of 
the trial Court. He discarded the objection of the appellants that 


(1) (1941) 46C. W. N. 61. (a) A. I. R. (1937) Pat. 54 
(3) A. I. R. (1939) All, 586. (4) (1995) 99 C. W.N. 
(8) (1939) 19 Pat, 208. (6) (1933) 39 C. L. J, 347. 


T 


(7) (1910) 17 C. W.N. 73. 


January, 25. 


we 


THE CALCUTTA LAW JOURNAL. [Von 84, 


the Court was wrong in disposing of the sult in this summary 
fashion without taking the evidence of the witnesses who were 
present in accordance with the provisions of order 18, rule 4 Civil 
Procedure Code. He also upheld the view of the lower Court 
that the admissions of the-plaintiff were sufficient for coming to 
the conclusion that the path was-a public way and consequently 
that the view was correct that section gt was a bar. In that 
connection he observed also that it had not been shown that any 
of the rr plaintiffs bad suffered special damage and that the 
proper thing was for them to ask for permission to suse afresh if 
special damages could be proved or to withdraw the suit if special 
damages could not be proved. He apparently agreed with the 
contention that order 1, rule 8 Civil Procedure Code was not in 
itself a bar but he considered that in view of the admissions of 
the plaintiff it would be idle to ramand the case for taking further 
evidence. In his opinion the fact that no specific objection with 
regard to these grounds of non-mainteinability were taken -in 
the written statement was immaterial. Song kêni) he dismissed 


the kan 
r. Chaudhuri, for the appellant bas contended that the 


Ps th ‘adopted by the trial Court and confirmed” by ‘the 


appellate Court is erroneous since there had been no compliance 
with the provisions of order 18, rule 4 Civil Procedure Code 
and the suit was decided without taling the evidence of the 
witnesses who wore in attendance and which they were prepared 
to’ offer; He has maintained farther that the views of the Courts 
below cannot be supported since they relied only on a few isdlated 
passages from the cross-examination of one of the plaintiffs and 
did not consider his evidence as a whole or the effect of the 
defendant’s denial of the existence of any path or other materials 
already on the record, such as the report of the commissioner who 
held a local investigation or the order of the Magistrate who held 
R local inspection in connection with the application made to him 
for re-opening of the way in dispute. Mr. Chaudhuri has urged 


‘also that both the Courts below have entirely omitted to consider 


properly whether the path was village path or a public highway 
within the full sense of that term and whilst not disputing the ‘view 
taken ih Surendra Kumar Basu e, The District Beard of Nadia (1), 
that if, in fact, the suit can be held to be one for removal of a public ` 
nuisance, proof of special damage will be required, he has claimed 


(2) (1941) 45 C. W. N. s61, 


77. 
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t 


that he is entitled to an opportunity to produce all his syidence 
to show that the disputed way is only a village path, in wbich 
case proof of special damage will not be required and also that he 
should get an opportunity to prove special damage in case it 
should be decided on evidence that this suit in fact relates 
to a “public: nuisance”. He has pointed out that the defendant 
did not claim in his written staternent that the suit was barred 
either under section gt or order r, rule 8 Civil Procedure Code 
and has contended that the plaintifis should not have been taken 
by surprise but should have been given proper facillties to meet 
the objections disclosed for the first time in the crossexamination 
of one of the plaintiffs He asked therefore that the suit should 
be remanded to the trial Court for decision after taking evidence of 
the parties. 

For the respondents, Mr. Borah has Pee that in view of tha 
admissions of the plaintiff in his cross-eximination the view of 
the lower Courts is correct since it is clear from those admissions 
that the disputed way is a public one and that all persons interested 
have not been made parties. He contends that the objections 
regarding maintainability were sufficiently indicated in the written 
statement of the defendant and he relies on the decisions in the 


‘cases of Bissessar Pathak y.- Harbans Lal (1); -Mt Ram Kah v. 


Munnalal (2) ;- Maharaja Bir Bikram Kishore Manikya Bakadur 
v. Chairman, Municipality Comilla (3), in support of his claim 
that section gt and order 1, rule 8 Civil Procedure Code are 
attracted and that proof of special damages is necessary. Those 
decisions are however of no real assistance since they relate’ to suits 
in respect of “public nuisance”, 
In my opinion, the contention of the appellants are substantial 
and I think they have some legitimate grievance in regard to the 
manner in which their suit has been tried. I cannot agree with the 
argument that the defendant in his written statement gave proper 
notice of the objections that the suit was not maintainable as 
framed because of the provisions of section-gr and order r, rule 8 
Civil Procedure Code. The objection in the written statement 
was stated in the usual general terms that the suit could not 
proceed as it was not framed according-to the rules ‘of the Civil 
Procedme Code. I do not think it can be reasonably inferred 


. from this objection that it related to’section gt or order 1, rule 8 


(1) (1937) A. LR. Pat. 54. 
(a) (1999) A. R R. All. 586. 4 
(3) (1939) 99 C. W. N. 590. 


< 
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Civil Procedure Code more specially as the main case for the 
defendant was that there was no path at all in existence and no way 
over which anyone had a right of passage. The argument now 


advanced that the nding is correct that there was a public road 


seems entirely inconsistent with this pleadlog and I am not prepared 
to accept it. True, it is certainly for the plaintiffs to establish 
their case but the disposal of the suit after examination of one 
witness did not, in my opinion, give the plaintifs an adequate 
opportunity of so doing. The provisions of order 18, rule 3 
appear to have been ignored and the summary disposal of the suit 
without giving the plaintiff any opportunity of rebutting the 
objection which was specifically indicated for the first time in the 
cross-examination of one of the plaintifs was in ‘my opinion _ 
neither fair nor proper. £ 

It must bs admitted that -the admissions of the plaintiff may 
prove damaging and it miy be that the plaintiffs will ultimately 
be unable to satisfy the Court by the evidence which they adduced 
that the path in question is a village path and not a public highway 
but they should at least be given an opportunity of establishing 
their case and I do not agree with the view that the Court can 
summarily override the provisions of order 18, rule 4 Civil 


Procedure Code and refuse to examine witnesses in attendance. 


It may be of course that in certain cases preliminary issues may be 
decided without examination of all or even of any of the witnesses 
produced, either with the consent of the parties or where it is 
manifest that their evidence will be irrelevant or unnecessary, 


"but where, as in the present case, a suit is being summarily 


dismissed on the finding that the path is a public way and that 
there is no proof of special damage, both substantial questions of 
fact, the provisions of order 18, rule 4 Civil Procedure Code 
cannot, in my opinion, be ignored. In this connection I cannot 
agree either with the view of the lower appellate Court that 
“in view of the admissions of one of the plaintiffs it would -have 
been idle to have proceeded to examine a number of witnesses, > - 
Equally would it be idle to remand the case. The plaint would ` 
have to be amended in such a way as to change the character of 
the. suit and witnesses produced after such remand would be 
studiously instructed to undo the damage caused by this perhaps . 
inadvertent statement of one of the plaintiffs at the present state”, 
It may well be that the plaintiffs will try to avoid or explain 
the admissions of the plaintiff to further evidence, but this cannot 
be helped in view of the manner in which the suit was tried, and, 


> 
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in any case, sufficient attention does not seem to have been paid 
by the lower Courts to the evidence of the plaintiff as a whole. 
In that evidence will be found other statements which are not 
consistent with the view that the way is a public highway. Neither 
the commissioner’s report nor ‘the order of the Magistrate in the- 
application before him nor the settlement records appear, 
prima faris, at least, to support the claim that the path is a public 
highway and as already noted such a view is quite inconsistent 
with the defendant’s own case. 

As stated above, it is not contested that if the obstraction 
complaired of relates to a public highway, in other words, if 


the suit ts for removal of a “public nuisance” then on the authority | 


of the case reported in Surendra Kumar Basu v. The - District 
Board of Nadia (1), the plaintiffs will have to establish special 
damage in order to avoid the bar of section gr Civil- Procedure 
Code. Mr. Chaudburi has however relied on the decisions reported 
in Mi. Ram Kali v. Munna Lal (2); Choudhury Bibhuti Narayan 
Singh v. Maharaja Sir Guru Mahadeo Sahi Bahadur (3); Harish 
Chandra Saha v. Pran Nath Chakrabutty (4); Kali Charan 
Naskar v, Ram Kumar Sarkar (5), in support of his contention 
that in the case of a village pathway no question of special damage 
arises,. No decision of a contrary nature hasbeen cited by Mr. 
Borah for the respondents, The decision in Harisk Chandra 
Saka v. Pran Nath Chakrabutty (4) is clear that “it is only in the 
case of a public highway that the question of special damage 
arises ; where the case is one of a village path, there is no question 
of special damage”. The decision of Kali Charan Nashur vy. 
Ram Kumar Sarkar (5), emphasises that “there is distinction 
between a public highway and a village path and’a suit under 
section 30 Civil Procedure Code (of the Code of .88s) is-main- 
tainable when a right to a village pathway is the cubj-ct-matter of 
litigation even in the absence of special damage”. It follows 
therefore that the question whether the pith is a village path or a 
public highway is a material question of fact to be decided after 
hearing all available evidence and the summary decision that the 
way was a public highway and that. there was no proof of special 
damages appears to me to have been improper. 


(1) (1941) 46 C, W, N. 961, 

(a) (19391 A, I. R.CAL. 586. 
(3) 13996) 19 Pat. 908. i 

(4) (1923) 99 C. L. J. 347. 

(5) (1910) 17 C, W. N. 73, 
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- As regards the omission to comply with the provisions of 
order 1, rule 8, the lower appellate Court appears to have accepted 
the view, with which I agree, that this is an enabling section and 
is not in itself a bar to the suit. I am not prepared to accept the 
contention that merely because certain other persons joined with 
the plaintiffs in making an application to the Magistrate they have 
necessarily the same interest as the plaintifs.. If however there 
is a defect in this respect it isons which may be remedied even 
now with the permission of the Court and even if it be not 
rectified it will not prevent the plaintiffs maintaining a suitin their 
own right if they have a right to relief independently of other 
persons haying the same interest, though a decision in the absence 
of those persons will not affect their interest if they are not made 
parties, In this connection the decision reported in M/, Ram Kali 
v. Munna Lal (1); Choudhury Bibhuti Narayan Singh v. Maharaja 
Sir Guru Makadso Asram Prasad Saki Bahadur (a), may be 
seon. 

It may be noted also that no objection with regard to nom 
joinder or misjoinder was taken in the written statement of the 
defendant and in view of the provisions of order 1, rule 13 Civil 
Procedure Code, it appears that so far as the defendant No. 1 is 
concerned, it should be held that any such objection on this ground 
has been waived. ` : 

In my opinion, therefore, this appeal must be allowed. The 
decrees of the Courts below are set aside. The suit is remanded 
to the trial Gourt for proper disposal afier giving the parties an 
opportunity of adducing their evidence in accordance with law. 
The appellants will get their costs of this Court. Further costs 
will abide the result of the suit. 


8. K. B. j a. T. M Appeal allowed. 


(1) (1939) A. I. R. All. 586. 
(2) (1999) 19 at, 308. 
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APPELLATE CIVIL. 


Before Mr. Justice G. N. Das. 
SRIMATI PARUL BALA GHOSH 
P y. 
SOROJ KUMAR GOSWAMI AND OTHERS,f 


Contract of sale—Swit for specific performance—Non-payment of full purchase 
monsy—-Pleading—Coxtinuetis rtadiness and willingness te perform the 
contract—Trangfer of Property Act (IV of 1882), section 534, 


Ordinarily non-payment of ful] purchase money ls not a ground for deny- 
ing the plaintifs claim for specific performanos of a contract of mle; 


Famsked Khoderam Irani v, Burjorji Dhunjibkhal (1) followed. 


The plaintiff in a suit for specific performance has to allege, and if the 
fact is traversed, he is required to prore a continuous readiness and willing- 
ness from the date of the contract to the time of the hearing of the snit, to 
peciorm the contract on his part: 


Ardeshir v. Flora Saron (a) referred to. 7 


Cei Lendon Property Trust Lid, v, High Trees House Lid, (3) 
distina guished. 


The plaintiff in a suit for specific performanos of a contract of sale cannot 
avail himself of the provisions of section 53A of Transfer of Property Act. It 
is available only to a defendant to protect his possession. 


Probodh Kumar Das v, The Dantmara Tea Co, Ltd. (4) followed. 
Mr. Firdes Johan y, Dr. Moehammad Yunus (5) distinguished. 
Appeal by the Plaintiff. 


Suit for specific performance of a contract of sale of land, and 
in the alternative for a refund of the sum paid by the eee 
to defendant No. 1. 


*Appeal from Appellate Decree No. 432 of 1943, against the defree of 
S. Chatterjee Esq., Subordinate Judge of Murshidabad at Berhampur, dated 
the 16th September, 1942, reversing that of S. P. Chatterjoo Esq., Munsiff 
and Court, Kandi, dated the agrd July, 1941. 


o a) (1915) L R. 43 1. A. 96; LL R. 40 Bom. sọ- (298); 3C. L, 
J. 358 (965). 
(a) (1948) L, R. 551. A. 960148 C. L. J. 451 (467-408, 470). 
(3) (1947) 1 K, B. 190. 
(4) (1939) 70 C. L. J, 483. 
(5) À I. R. (1940) Oudh 1. 
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The material facts are stated in the judgment. 
Missrs. Bimala Charan Deb, and Saroj Kumar Chatterjee (for 
Mr. Taraheswar Nath Mitra) for the Appellant. 


Messrs. Rama Prosad Mookerjes, J.. Majumdar and Uma 


Prosad Mookerjes for the Repondents. 


The judgment of the Court was as follows : 

G. N. Das, J. :—This appeal is by the plaintiff, The plaintiff 
instituted the suit out of which this appeal arises, for: specific 
performance of a contract of sale of the disputed land in, the 
alternative for a refund of the sum paid by the paua to the 
defendant No. r. 

The’ plaintifi’s case briefly stated, was that the defendant No. 1 
entered into a contract to aell the disputed land towards the end of 
Jaistha 1345 B. S. the agreed price being Ra, 199 which was to be 
paid by the middle of Sraban 1345. The plaintif paid on the 
a6th March, 1345. The defendant No. 1 executed a deed of sale 
on '6th Sraban 1345, the date and the nature of the raiyati con- 
tracted to be sold being left blank. The title deeds were made 
over to the plaintiff who paid, at the time a further sum of Rs, 95 
a sum of Rs. 49 remained due. Out of this, a sum òf Ras 
was paid during Durgapuja and Rs. 36 during the X'mas vacation 
in Pous 31345. The remaining sum of Rs. 18 was paid during the 
Id holidays, Exs. 4, 42. Though the entire consideration was paid 
as above, the defendant No. x sold the land to defendants Nos. 2-3 
who had knowledge of the contract to sell with the plaintiff ; hence - 
the suit. 

The case of defendant No. 1 is that there was a contract of sale 


‘but the consideration was Ra. 299 viz, Rs. 199 payable to 


defendant No. 1 and Rs. 100 as rent and landlord’s fee to be paid 
to the landlord out of which Rs. 50 only was paid on agth Asarh 
1345, the balance was agreed to be paid within the 5th or 6th 


Sraban 1345; in default the sum of Ra 5o was to be forfeited 


the defendant executed the Kobala with the blanks as aforesaid 
and’ made over the title deeds on that date, but as the plaintiff 
did not pay-the balance of the agreed price on that date the blanks 
were not filled up and the contract fell through and thereafter 
the defendant No. 1 sold the disputed land to defendants 
Nos. #-3. 

Defendants Nos. s, 3 pleaded that they had purchased the dis- 
pated land for Rs. 299 dona fide and without Knowledge of the 
plaintiffs contract, 


band 
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The trial Court refused - the plaintiffs prayer - for specific 
performance but directed a refund of .Rs.-58 to: be made by 
defendant No. 1 to the plaintiffs with proportionate costs, 

The plaintiff preferred an appeal. . The lower -appellate Court 
has found that defendant No, 1 agreed to sell the land for Rs, 199 
and in addition to pay to the landlord the arrears of rent and 
landlord’s fee; that the plaintiff was entitled to pay the purchase 
money within a reasonable time ; the defendant’s story of forfeiture 
of Rs. 5o in case the balance was -not paid was not true ; that 
the plaintiff paid Rs. 50 plus Rs. roo sent by insured- cover and 
Ra, 18 in Magh 1345 towards arrears of rent, but the plaintiff 
had not been able to prove the payment of Rs. 5 during Durga 
Puje-and Rs. 26 during X’mas vacation. The lower appellate Court 
also held that the non payment of these two sumsof Rs. 5 and 
Rs. a6 and non-payment of rent resulted in non-completion of 
sale by defendant No. t to the plaintiff and the sale to defendants 
Nos. 2-3. The plaintiff however did not incur a forfeiture of 
the money paid to defendant No. 1. The defendants Nos. 2-3 were 
found to have full knowledge of the plaintiffs contract, before 
their purchase, 

The lower appellate court varied the decree of the trial Court 
so far as defendant No. I was concerned, but dismissed the suit 
with costs against defendants Nos. 2-3, 

The plaintiff has preferred this appeal, Mr. Bimalacharan Deb 
appearing on behalf of the plaintiff argues that a decree for 
specific performance of the contract should be- passed against all 
the defendants conditional on his paying Rs, 31 which according 
to him, is the balance of the purchase money due. He aleo urges 
that the principles underlying section 53A Transfer of Property 
Act apply ; he relies on a affidavits sworn to by Mr. B. K. Ghose 
Maulik and Mr. N. N. Ghosh, his pleaders in the Courts below 
as showing that the question of delivery of possession in pursuance 
of the contract of sale was pressed, and submits that the evidence 
on record will prove that possession was delivered: to the BADHI 
as alleged. ` 

As regards the first point raised, Mr. Deb’s argument procesda 
on a misapprehension, The finding of the lower appellate Court 
is that in addition to non-payment of a sum of Rs. 31 out of the 
cash consideration of Rs, 199 the arrears of rent and landlord’s 
fees also remained unpaid by the plaintiff, ordinarily non-payment 
of the full purchase money is not a ground for denying the 
plaintiff's claim for specific performance of a contract of sale, In 
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the case of Jamshed Khodaram Irani vy. Burjorji Dhunjibhai (1) 
Viscount Haldane observed at page 33 “Prima facie equity treats 
the importance of such time limits as being subordinate to the 
main purpose of the parties, and it will enjoin specific performance 
notwithstanding that from the point of view of a Court of Law the 
contract has not been literally performed by the plaintiff as regards 
the time “limit specified”. To the same effect are observations of 
Lord Cairns in Z¥ley v. Thomas (2) “A Court of equity will 
indeed relieve ‘against, and enforce, specific performance, notwith- 
standing a failure to keep the dates assigned by the contract, either 
fer completicn, or for the steps towards completion, if it can do 
justice between the parties, and if [as Lord Justice Turner said in 
Roberts v. Ferry (3)| there is nothing in the ‘express stipulations 
between the parties, which would make it inequitable to interfere 
with and modify the legal right”. Applying the above principles 
to the agreement as found by the lower appellate Court it must be 
held that time was not of the essence of the contract. But 
there is another insuperable difficulty in the plaintiffs way. As 
was pointed out by Lord Blanesburgh in Ardeshir v. Flora Sasoon 
(4) the plaintiff in a suit for specific performance had “to allege 
and if the fact was traversed, he was required to prove a continuous 
readiness anc willingness from the date of the contract to the time 
of the hearing, to perform the contract on his part”. It was also 
observed in thatcase* that “although so far as the Act is concerned, 
there is no express statement that the averment of readiness and 
Willingness is in an Indian suit for specific performance as neces- 
sary as it always was in England (Sec. 24(b) is the nearest), it 
seems invariably to have been recognised, and on principle, their 
Lordships think rightly, that the Indian and the English require: 
ments in this matter are the same.” In the pregent case the 
plaint did not allege any willingness to abide by the contract, in 
fact the terms set out are to some extent different from the contract 
as proved. The plaintiff disputed the terms of the contract both 
in the trial Court and in the lower appellato Court. The offer 
made by Mr. Deb is too late in the day to give the plaintiff the 


equitable relief of specific performance. 


(1) (1975) L. R. 43 I. A, 263 I. L, R, 40 Bom, a89 (998); a3 C. L. J. 358 
(365). 

(a) (1867) L. R. 3 Ch. 61. 

(3) (1833) 3 DeG. M. & G. 28% (989), 

(4) (1998) L, R. 55 I. A. 3603 48C. L. J. 451 (467-58). 


* Boe P. 40 of ABC. L, JEL f 
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Mr. Deb relied on the observation of Denning, J. at-P. 134 
in the case of Central London Property Trust, Lid. v. High Trees 
House, Lid, (1) where it is pointed out that “the law bas not been 
standing still since Jorden v. Money (2)? and that promise was going 
to be acted upon by the person to whom it was made and which 
was in fact acted on, must be honoured. The above observations 
merely state that promises of the above description are good 
consideration to support an action based on such-a promise. They 
do not support the proposition that a contract of which full con- 
sideration has not been piid or offered to be paid at any time up 
to the hearing, can be specifically enforced. a 

I shall now deal with the second point raised. In the case of 
Probodkh Kumar Das v. The Dantmara Tea Co, Lid. (3) Lord 
Macmillan observed at P. 487 “In their Lordships’ opinion the 
amendment of the law effected by the amendment of section 534 
conferred no right of action on a transferee in possession under 
an unregistered contract of sale.. Their Lordships agree with 
the view expressed by Mr. Justice Mitter in the High Court that 
‘the right conferred by section 53A is a right available only to 
the defendant to protect his possession’. The section is so framed 
as to impose a statutory bar on the transferor ; it confers no active 
title on the transferee, Indeed, any other reading of it would make 
a serious inroad on the whole scheme of thé Transfer of Property 
Act.” 

Mr. Deb relied on the decision of Bennet, J. in the case of 
Mr. Fisdos Johan y. Dr. Mohammad Yunus (4) in support of the 
proposition that section 53A Transfer of Property Act was avall- 
able to a plaintiff. In that case, the plaintiff had filed a petition 
under order ar rule roo Civil Procedure Code in answer to an 
execution filed by the defendant decree-holder for possession of 
the disputed property ; the petition being disallowed a suit under 
order 21 rule ro3 Civil Procedure Code was filed and reliance was 
placed on section 53A Transfer of Property Act in proof of the 
plaintiff's claim based on a receipt and on taking of possession on 
the foot thereof. Mr. Justice Bennet observed that the suit was 
a continuation of the petition under order 21 rule roo Civil Proce 
dure Code and could very well be regarded as a defence to the 
petition for execution which initiated the proceedings and as such 


(1) (1947) 1 K. B. 140. 

(a) (1854) 5 H, L. C. 185. 

(3) (1939) 760 C. L. J. 483 (497). 
(4) A. I. R, (1940) Oudh 1. 
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the claim made by the plaintiff was a defensive equity put forward 
by the plaintiff. It cannot be said that the plaintiff in a suit for 
specific performance was asserting such an equity, the claim is 
really- an active title set up by the plaintiff. In my opinion, the 
plaintiff cannot avail himself of the provisions of section 534 
Transfer of Property Act. 

Both the contentions raised fail. 

But.it appears that the order portion of the judgment of the 
lower appellate Court is vague and requires classification. In lieu 
of the decree of the lower appellate Court, the plaintiffs suit be 
decreed in part, the claim for specific performance of the contract 
of sale be disallowed against all the defendants, the plaintiffs prayer 
for refund of a part of the consideration money be decreed against — 
defendant No. 1 and the defendant No. 1 be directed to pay a sum 
of Rs. 168 only and half costs of the trial Court and lower appellate 
Court to the plaintif. The plaintiff do pay the costs of defendants 
Nos 2-3 in the trial Court and the lower appellate Court. There 
will be no order for costs in this Court. 


AT. M158 K. B M Appeal dismissed. 





Before Mr. Justia G. N. Das. 


ASWINI KUMAR DAS (GUPTA) 
AND ON BIS, DEATH HIS HEIRS AND LEGAL 
REPRESENTATIVES 
ANIL KUMAR DAS GUPTA AND OTHERS 


v. 
KARAMAT ALI KHA,* 


Limitetion—Res jodicata, principle of—Adjudication—Order for execulton— 
Ploa of limitation not gut forward—Order directing sale proclamation 
to tssus—Absence ef attachment—Absence of notice under erder ar 
rule 22 of the Code of Civil Procedure (Act V af 1908}—Order for 
execution weder order 31 rule 66 of the Code ef Civil Procedure—~Hniry 
in order shest—Evidence of service of netice—Hwvidence Act (I of 187%), 
section 35. 

Ges fs lls VE acolo AT E ube fact of serrios of 
notice under section 35 of the Indlan Evidence Act : 


*Appeal from Appellate Order No. 178 af 1945, against the order of S, K. 
Haldar Esq., District Judge of Bakerganj, dated the s3rd March, 1945, revers- 
ing the order of J, S, Sarkar Esq., Manslff, and Court, Barisal, dated the gist 
August, 1944. 


— 


~ 
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Gaibandha Loan Office Lid, v. Husammat Saiyadunnsssa Khatun (1) Civ. 
followed. 1974. 
Nomen 
The appellant obtained a final decree in a mortgage mit on 6th Sepism- Aswini Kumar 
ber, 1938. He started execution proceeding on 7th September, 1942. Notice Das Gupta 
under order ar rule aa of the Code of Ciril Procedure was directed to be. x ‘ail Kha. 


issued and it appeared from order sheet dated the fth Januiry, 1943 that the cence 
notice under order 2r rule aa Ciril Procedure sede had been ond prior to, ` 
that date: i 


Held, that the Court in passing its order on the 7th ae, 1943 was 
of opinion that the decres was executable and further process in execution 
might be taken. The order necessarily implied an adjodication that the 
decree at the time was capable of execution 1 


Murlidhar Suhul v, Murshing Das (a) followed. 


Boldya Nath Sil v. Bejoy Chandra Kundu (3) distinguished and dissented 
from. 


Bholanath Dass v; Prafulla Nath Kundu (4) dissented from, 
Surermer Prosad Dhahat v, Maharaj Bahadur Sinka (5) distinguished. 


That the order dated the 7th January, 1943 stood unchallenged and was 
not sot aside by the jadgment-debtor. The fact that the execution case was 
dismissed for default at a later stage did not matter ı 


Kamini Debi v. Aghore Nath Mubkerjt (6) followed, 


That the jadgment-debtor was precluded by the order-dated the 7th 
January, 1943 from ralsing the bar of limitation in anbeequent axecntion orse 
on the ground that the previous execution case was filed beyond tims. 


That an‘*order passed in subsequent exscution proceeding directing sale 
proclamation to issue proceeded on an implied adjudication that the decree 
was executable and precluded the judgment-debtor from raising the bar of 
limitation in the subsequent execution ‘proceeding. 


The absence of an attachment was not material in determining the 
question whether or not the order previously made directing the execution” 
to proceed, involved an adjudication that the decree was executable + 


Murlidhar Sulm! v, Nursking Das(a)and Maharaja Bir Diiren Kishore 
Manihya Dakadur v, Xhalilar Rakaman (7) followed. 


Absence of notica under order at rule aa of the Cods of Civil Prosadiro 
did not bar the subsequent execution, Notloe under order ar rule 66 of the 
Code of Civil Procedore could be Iseued without serving any notice under 
order 21 OS ENO eae 


~~ 


(1) (1949) 76C. L J. 17 ; 46 C. W. N. 967. 

(a) (1911) 17 C. W., N, 113 (115). 

(3) (1935) 39 C. W. N. 583. 

(4) (1900) I. L. R. a8 Cale, 122, 

(5) (1947) 41 C. W. N. 1151, 

(6) (1909) 11 C. L. J. 91; 14 C. W. N. 357. ; 

(7) (3935) 39 C. W. N. 1206 (1909). . 
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Appeal by the Decree-holders. 
Application for execution of mortgage decree. 
“The material facts are stated in the judgment. 
-~ | Mr. Jitendra Nath Guha for the Appellant. 
Messrs: Hen Chandra Dhar (for Mr. Panchanon Ghosh) and 
Sukumar Ghosh (Jr.) for the Respondent 
The judgment of the Court was as: follows : 
. G. N, Das, J. :—This appeal is on behalf of the decree-holder. 
The appellant obtained a final decree in a mortgage suit on the 6th 


of September, 1938. On an. allegation that the judgment-debtor 
had paid a sum of Rs. 7 towards the decree the appellant 


‘started execution proceedings on the yth of September, 1942. 


Notice under order ar rule #2 of the Code of Civil Procedure 
was directed to be issued and it appears from order No. 11 dated 
the 7th of January, 1943 that the notice under order a1 rule sa of 
the Code of Civil Procedure had been served prior to that date. 
The Court directed the decree-holder to file the costs and neces- 
sary processes by the r4th of January, 1943. The judgment-debtor 
did not appear on that date in pursuance of the notice under 
order #1 rule 22 of the Code of Civil Procedure. On the r4th of 
January, 1943 the judgment-debtor appeared.and prayed for time 
to file objections to the execution of the decree, On his prayer 
time was allowed till the gist of January, 1943. On that date 
neither the decree holder nor the judgment-debtor appeared. The 
judgment-debtor did not file any petition of objection for which 


. time was granted to him. As the decree-holder did not appear 


to take further steps the execution case was dismissed for default 
on the aist of January, 1943. Two days later on the agrd of 
January, 1943 the judgment-debtor filed a petition of objection 
to the execution of the decree but this petition was not entertained 
as the erecution case had already been disposed of. On the 
‘18th of January, 1944 the decree-holder filed another petition for 
execution of the decree. The order recorded on that date is to 
the following effect. “Application filed on the 18th of January, 
1944. Enter in RO 5 and put on the aand of January, 1944 for 
orders. Decree-bolder to file all requisites and fill up columns 3 
and 8 correctly in the meantime’. The execution case was 
registered as execution case No. 8. of 1944. On the next day 
costs etc. were filed but certifled copy of the satisfaction petition 
was not filed on that date. The Court directed the decree-holder 
to remove the defects of the application by the 28th of January, 


VoL. 82.] ` HIGH COURT. - 


1944. On that date the case was adjourned to. the 5th of February, 
1944 on the decree-holder’s prayer to take necessary steps. On 
the 5th of February, 1944 the defects were recorded to have been 
removed but the case was adjourned in order that the decree-holder” 


; 881 
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may call for the records-of the earlier execution case. After certain Karamat All All Kha, 


intermediate orders it appears.that on the 2gth of February, 1944 | 


the records of the previous execution case were received. The 
case was to be put up for further orders on the next day which 
was the 30th March, 1044. The Court directed the issue of 
notice upon the judgment-debtor to show cause by the 3oth of 
. March, 1944 if the payment as alleged by the decree-holder. and 
mentioned in column 5 of the execution petition was, true or not. 
This notice is on the records of this casa and it appears that no 
steps were taken by the decree-holder to have the notice served. 
~ On the next date, i. e. the goth of March, 1944 the decree-holder 
filed a petition stating that service of notice under order 21 rule 22 
of the Code of Civil Procedure was not necessary. By order No. 8 
passed on the same date the Court held that there was no necessity 
for issuing notice under order 21 rule az of the Code of Civil 
Procedure. The order then proceeded to say ‘Cost and process 


putin. Issue notice under order 41 rule 66 of the Code of Civil ` 
Procedure fixing- the and of May, 1944 next for return”. On the - 


and May, 1944 the Court recorded following order :—“Notics 
served. The decree-holder files a process fee Re. 1 only. It 
appears that the+decree-holder did not file any petition under 
order 1a which is‘required under the rules; Put up on the rath 
of May, 1944 for further orders. The decree-holder to remove 
all defects and to put in all requisites by this time with a petition 
showing the cause of delay”. On.the rath of May, 194; the 
Court directed that the decree-holder do issue registered card on 


the jadgment-debtor to show cause why tbe execution case shall. 


not proceed as against them as not time barred. “To 27th of May, 
1944 for return and order. The decree-holder do send the card in 
the meantime’. On the next day, the a7th of May. 1944 the 


judgment-debtor prayed for time to file. objection in this case. 


The case was adjourned to 6th of June for filing objection 
and vakalatnama. On the 6th of June, 1944 the order as 
recorded is this :—"If appears that no objection has been filed. 
Issue sale proclamation under order ar rule 66 of the Code of 
Civil Procedure and fix the 7th of August, 1944 for gale at r2 noon. 
Sale notice to be advertised in the local newspaper, Nashipur- 
nibaghi’.. On the 7th of June, 1944 the order recorded was to 
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cm the following effect :—"It appears that claim and cost of the suit 
1947. have not been noted in the execution application by decree-holder. 


Aswini Kumar The suit Register has been sent to Dacca. Let it be filled up with | 
Das Gupta reference to the decree (illegible)”. On the 28th of June, 1944 the 
Karamat All Kha, respondent. judgment-debtor filed a petition of objection under 
Das, J. section 47 of the Code of Civil Procedure. l l 
— This objection was registered as Miscellaneous Case No. 369 
of 1944. The objections were disallowed by the trial Court the- 
execution petition being held to be not barred by limitation. On 
- an appeal being taken by the judgment-debtor the lower appellate 
Court has reversed the order of the trial Court and has held that- 
the present execution is barred by limitation. The lower appellate 
Court was of opinion that the judgment-debtor was not precluded | 
from raising the plea of limitation either because of the orders 
passed in the first execution case or of the orders recorded in the 
present execution case. Against this decision the decree-holdet has 
~ raised this appeal. 

` Mr. Guha appearing on his bebalf t his argued that the anga 
debtor is precluded fiom raising the plea of limitation either 
because of the orders passed in the first execution case or of the 
orders recorded in the present execution case. ee this dect 
sion the decree-holder has raised this appeal. 

Mr, Guba appearing on bis behalf his argued that the adang 
debtor is precluded from raising the plea of limitation by reason of 
principles analogons to res judicata.. His contention is that the 
order passed on the. 7th of January, 19143 was an adjudication, 
that the decree ‘was capable of execution on that date as this order 
has stood unchallenged either by way of review or by way of an 
appeal against that order-the Judgment debtor is disentitled from © 
saying that the first petition fot execution was beyond time. In 
my Opinion this contention is correct and must be -given effect . to. 

“The order of the 7th of January, 1943 was passed after a notice 
under order 21 rule az Civil Procedure Code had been served on 

“the judgment-debtor calling upon him to show’ cause why the 
decree should not be executéd against him. The judgment-debtor . 
did not appear in pursuance of that notices and the Court directed _ 
the decree-holder to take further steps in execution of the decree 
and directed him to file the proceas and costa. It may be pointed 
out thet although in the petition of objection filed by the judgment- 
debtor it was generally stated that all processes had been supp- 
regsed the judgment-debtor did not examine himself or adduct any 
evidence in support of his plea, aa it appears from No, 23 dated 
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the 30th of August, 1944 which is to the effect that “neither party 
examined any witness’. The entry in the order sheet is, as has 1947. 
been held in the case of Gathasdha Loan Office v. Musammat Aswini Kumar 
Satyadunnessa Khatun (1), evidence under section 35 of the Indian Das Gupta 
Evidence Act of proof of service. It must therefore, be held that Karamat AU Kha. 
notice under order ar rule 22 Civil Procedure Code was served in Das, J. 
this case. -In this view it must be taken that the Court in passing me 
its order on the 7th of January, 1943 was of opinion that the 
decree was executable and further process in execution might be 
' taken in execution of the decree. The order necessarily implied 
an adjudication that the decree at the time was capable of exect- 
tion. This view is supported by the decision in Muritdhar Sukul v. 
Nursing Das (2) on which reliancs bas been placed by Mr. Guha 
appearing on behalf of the appellant. “fhe order dated the 7th 
of January, 1943 stands unchallengsd and has not been set aside 
by the judgment-debtor ; the fact that the execution case was 
dismissed for default at a later stage does not, in my opinion, 
matter. (See Kamini Debi v. Aghore Nath Mukkerje (3), Mr. Guha 
has relied on several other decisions of this Court in which ‘the 
same view has been taken. Two of the cases, naniely, the case of 
Lalit Mohan Roy v. Sarat Chandra Roy (4) and the case of 
Promatha Nath Daw vy. Habu Mia (5) reaffirm the principle 
enunciated in the case of Murlidhar Sukul (2) referred to above. - 
Mr. Dhar appearing on behalf of the respondent has relied 
on the decision in Boidya Nath SiH w. Befoy Chandra Kundu (6). 
In that case on the 13th of May, 1933: the executing Court after 
service of notice under order ar rule 22 Civil Procedure Code had 
been effected, recorded the following order :—‘‘Noo’ jection by 
the judgment-debtor. Issue notice under order 21. rule 66 Civil 
Procedure Code fixing the roth of June, 1933”. On the roth of 
June, 1933 the judgment-debtor appeared and filed an objection 
inter alia on the ground of limitation. Mr. Justice M. C. Ghose 
with whom Mr. Justice Costello concurred was of opinion that the 
petition of objection filed on the roth of June, 1943 may be 
recorded either as a review of the order dated the 13th May, 1933 
or as an appeal from that order. With all respect to the learned 


(1) (1942) 76 C. L. J. 17 1 46 C, W. N. 967, 
(8) (1909) 17 C. W, N, 113 (115), 

(3) (1909) 11 C. L. jJ 1. 

(4) (1959) 37 C. W. N, 753. 

(5) (1945) 49 C. W. N. 260. 

(6) (1934) 39 C. W. N. 583, 
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Judges it seems to me that the petition of objection filed by the 
judgment-debtor before the same Court cannot be regarded as an 
appeal from the order of that Court; nor was the application 
filed was an application for review as such and the grounds 
taken were not good ground for review. It appears, however, that 
in the case the judgment-debtor in his petition of objection had 
challenged the service of notice under order ar rule 22 Civil Proce- 
dure Code and the decree-holder did not controvert the allegation. 
It may be taken, therefore that the ofder of the 13th of May, 1933 
was not an order which was made after due service of notice under 


‘order ar rule 22 Civil Procedure Code and could not be regarded 


as an adjudication binding on the judgment-debtor who had no 
notice of the order of the Court calling upon him to show cause 
why the decree should hot be executed. The general observations 
made in that judgment must be read in the light of findings arrived 
at in that case. The observations made in that case were really 
in the nature of oditer dicta, having regard to the finding on the 
question of notice under order ar rule a2 Civil Procedure Code. 
Mr. Dhar relied on a decision in the case of Bhola Nath Dass v. 
Prafulla Nath Kundu Chowdhry (1). In that case, this Court 
held that although notice under order ar rule a2 Civil Procedure 
Code had been served and tims given on various occasions to the 
judgment-debtor, the judgment-debtor could raise the plea of 
limitation, at a later stage. This decision, in my opinion, runs 
counter to the above decisions of this Court on which reliance has 
been placed by Mr. Guha and is opposed to the decision of the 
Judicial Committee in the case of Raja of Ramnad v. Valusami 
evar (a). In that case the executing decree-holder claiming to 
be an assignee of the decree had started the execution. By an 
order dated the 13th of December, 1915 the executing Court 
recorded the assignment and directed further execution to proceed. 
Later on the judgment-debtor raised an objection on the score of 
limitation which was given effect to by the lower Court. The 
Judicial Committee overruled this view and observed that the 
order of the r3th of December, 1915 must be taken to be a positive 
order that the decree-holder was entitled to execute the decree 
and the order not having been challenged on appeal, precluded 
the judgment-debtor from raising the bar of limitation at a later 
stage of the same execution proceeding. Mr. Dhar also relied on 


(1) (1900) |, L. R 98 Cak. 199. 
(a) (1920) La R. 481. A. 45; 33C. L. J. 218, 
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a decision of this Court in the case of Suveswcr Prosad Bhakat 
v. Makaraj Bahadur Sisha(1). In that case, however, the fact 
was that the notice under order 21 rule 22 Civil Procedure Code 
was directed to be issued and on the next day the decree-holder 
not having taken any step the execution case was dismissed for 
default. It cannot be said that the order relied cn by the decree- 
holder was an implied adjudication that the execution proceeding 
was togo on. In my opinion, therefore, the judgment-debtor is 
precluded by the order dated the 7th of January,-1943 from raising 
the bar of limitation in the present execution case on the ground 
that the first execution case was filed beyond time. In this view 
it is unnecessary to discuss the effect, of the proceedings in the 
second execution case, i. e. execution case No. & of 1944. In my 
Opinion the order passed on the 6th of Jans, 19:4 directing sale- 
proclamition to issue also proceeded on an implied adjudication 
that the decree was executable and precluded the judgment-debtor 
from raising the bar of limitation in the present exscution case. 

Mr. Dhar has argued that in order that the principle enunciated 
in the case of Mungal Pershad Dichit v. Girija Kanta Lakirt 
Chowdhury (2), may apply, it must be provec that the order 
directing execution to issue had been acted cpon by the Court 
refers to the fact that in Muwagal Pershad’s case (a) there was an 
attachment effected at the instance of the decree-holder. The 
question whether it is necessary that the order should be followed 
by an attachment in execation was considered by this Court in 
the cass of Murlidhar Suhul v. Nursingh Das (3). It was pointed 
out in that case that the absence of attachmen- was not material 
in determining the question whether or not the order previously 
made directing execution to proceed, involved an adjudication that 
the decree was executable. To the same effect, is the decision in 
Maharaja Bir Bikram Kishore Manthkya Bahadur v. Khater 
Rakaman (4). : 

Mr, Dhar also submitted tbat in the present case the Court was 
not right in holding that nowige under order ar rule a2 Civil 
Procedure Code was not necessary. In my opinicn, the last order 
made in the previous execution case must be teken to have been 
passed on the stat of January, 1943, on which Cate the previous 


(1) (1937) 41 C. W.N. 1151, š 

(a) (1881) L. R, 8 L A. 123; 1. L. R. 8 Calo. $1 ; 11 C. 1. R. 113. 
(3) (1909) 17 C. W. N. 113 (116). = 

(4) (1934) 39 C, W. N, 1206 (1209). 
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execution case was dismissed for default. The present execution 
case was started on the 18th of January, 1944 which is within one 
year of the last order passed in the previous execution case. 
Moreover, in view of the amendments made by this Court in 
order a1 rule az and order 21 rule gə Civil Procedure Code the 
abseuce of notice under order a1 rule s2 Civil Procedure Code 
does not bar the present execution. 

The result, therefore, is that this appeal is allowed, the order of 
Court below is set aside and the order of the Munsiff restored with 
costs throughout. 

The costs of this appeal which has been heard on two different 
dates are assessed at five gold mohurs. 

Leave to prefer an appeal under clause 15 of the Letters Patent 
prayed for is refused. 


A. T.M 58. K. B Appeal allowed, 





ORIMINAL REVISION, 
Before Mr, Jusha A, N. Sen. 


SATKARI GHOSE 
v, 
RAM LAKSHMAN DUTTA.* 


Code of Criminal Procedure (Act V of 1898), section qh)—A person lodging 
information of theft—Found false by police—Noetice to show couse why ke 
should net be prosecuted wader section 317 ef the Indian Penal Code 
(Act XLV of 1860)—‘Neraji” petition filed by him, if a complaint within ` 
section (h)—Magistrate finds that prima facie cass for prosecuitom kas 
been made out, issues summons and obsress that “This also disposes of 
the ‘naraj? petition’ —I/ a proper order of dimissa! of “naraji” petition 
under section 203 of Code of Criminal Procedure—Sections 190 (1) (0), 
195 (1) (b) where applicableComplaini for prosecution mot made in 
writing by tke Court where thagJinaraji” petition was fled —If a mere 
technical error, 


Where a person is served with a notice to show cause why he should not 
be prosecuted for lodging a false case (an offence under section arr of tha 
Indian Penal Code) and he files a “naraji” petition, this “nami” petition 
should be treated as a complaint within the meaning of section 4(h) of the 
Criminal Procedure Code and the trying Magistrate should dispose it of in 
accordance with ths provisions of the Criminal] Procedure Code, 


“Criminal Revislon Case No. 245 of 1947 against the order of Sessions 
Jadge of Burdwan, affirming that of the District Magistrate of Burdwan, 
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Where the Magistrate after examining the witnesses of the petitioner 
finds that a prima facie case for prosecution has been made out, issues 
summons and observes that “This also disposes of the naraji p tition” : 

Heid, that it was not a proper order of dismissal as under section 203 of 
the Code he should havo recorded his reasons in belief, 

The provisions of section 195 (1) (b) of the Code of Crimina] Pro- 
cedure apply to a oase arising out of a petition of complaint whe eas those of 
section 190 (1) (b) of the Code apply where no petition of complaint Is 
filed ; but as soon as section 195 (1) b) comes Into operation there must bea 
complaint in writing by the Court in which the petition of complaint was 
lodged or by some other Court to which such Court is subordinate, the default 
of which is not a mere technical error as otherwise the petitioner would bare 
had a remedy by way of appeal under section 476 B of the Code. 


Tayebul'a v. Emperor (1) referred to 
Application for Revision under section 439 of the Code of 
Criminal Procedure by the Complainant. 


The material facts appear from the judgment. 

Messrs. Bireswar Chatterjee and Parimal Mukherjee for the 
Petitioner, 

Mr. Serajuddin Ahmed for the Crown. 


The following judgment was delivered : 

Sen, J. :—After hearing the learned Advocate for the petitioner 
and the learned Adyocate for the Crown I am of opinion that this 
Rule must be made absolute. The facts briefly are as follows: 
On the 15th of September, 1946 the petitioner lodgéd an informa- 
tion at the Memari Police Station in the District of Burdwan 
charging one Ram Lakshman Dutt with the theft of a goat from 
his house. It is alleged that the goat was being taken away by 
Ram Lakshman Dutt at about 12-30 A.M, The police investigated 
the case and made a final report stating that the case was false and 
praying that the petitioner may be prosecuted for lodging a false 
‘case and thereby committing en offence punishable under 
section srr of the Indian Penal Code. Upon this the petitioner 
filed what is known asa “naraji” petition impugning the correctness 
of the police report and stating that his case whs true. The 
learned Magistrate had previous to this issued a notice on the 
petitioner to show cause why he should not be prosecuted for 
having committed an offence punishable under section srt of the 
Indian Penal Code and it was in answer to this notice that the 
petitioner filed his “naraji” petition, The Magistrate thereafter 
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examined five witnesses produced by the petitioner and on the 6th 
of December, 1946 he passed ordeis—In his order be says that he 
is of opinion that the information given by the petitioner is 
“improbable and false” and that a prima facie case for a prosecution 
for an offence punishable under section 211 of the Indian Penal 
Code had been made out against the petitioner; thereupon he 
decided to try the petitioner for this offence and summoned the 
petitioner. As regards the “naraji?” petition the learned Magistrate 
makes the following observation. “This also disposes of the 
“naraj?” petition. Against this order the petitioner moved the 
Sessions Judge who rejected the motion and passed an order which 
discloses that the learned Judge had taken no trouble whatsoever 
to investigate the law and the different sections of the Code of 
Criminal Procedure which have been violated. I would point out 
to the learned Sessions Judge that in criminal matters he should 
be careful to see that there has been a strict compliance with the 
law ; criminal cases should not be disposed of in the rough and 
ready manner which the learned Judge seems to have adopted. . 

It has been well established by a long series of decisions that 
a “naraji” petition is a complaint within the meaning of section 4‘h) 
of the Code of Criminal Procedure. Thus there was before the 
learned Magistrate a petition of complaint by the petitioner charg- 
ing Ram Lakshman Datt with theft. That petition of complaint - 
had to be disposed of in accordance with fe provisions of the 
Code of Criminal Procedure. The learned Magistrate could have 
issued summons on the petition of complaint against Ram Laksh- 
man Dutt and proceeded to try him. If he had any suspicion 
regarding the truth of the complaint and he considered that there 
should be a postponement of the issue of process against the 
person complained against the learned Magistrate could have 
adopted one or other of the methods prescribed in section 202 of 
the Code of Criminal Procedure. Apparently the learned Magis- 
trate wished to procsed under section a302 of the Code of Criminal 
Procedure inasmuch as he examined witnesses produced by thé 
complainant before deciding whether or not process should issue ; 
but he did not comply fully with the provisions of that section 
which says that he should record his reasons for postponing the 
issue of process. This however is not the only error committed by 
the learned - Magistrate. There are other and more serious- 
a@rrors. 

After examining the witnesses for the complainant there were 
two courses open to the learned Magistrate. He could haye 
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dismissed the complaint under section 203 of the Code of Criminal 
Procedure if he was of opinion that there were not sufficient 
grounds for proceeding with the case. In the latter case he should 
briefly record his reasons for dismissing the complaint. The 
learned Magistrate has not even dismissed the complaint. All he has 
said is this:—“This also disposes of the “naraji” petition. The 
learned Magistrate would have done well to have studied the Code 
of Criminal Procedure and proceeded in accordance therewith 
instead of inventing a procedure of his own. If the learned Magis- 
trate had dealt properly with the matter and if he had dismissed 
the petitioner’s complaint the petitioner would have hada remedy. 
He could have moved against the order of dismissal He has 
been deprived of that remedy by an order which does not dismiss 
the complaint. Í 

The next difficulty in the way of the Crown is this. As the 
matter was before the Court upon a complaint the provisions of 
section 195 (1) (b) of the Code of Criminal Procedure would at 
once be attracted. Section 1695 (1) (b) of the Code of Criminal 
Procedure savs, tater alta, that no Court shall take cognizance of 
any offence punishable under section 211 of the Indian Penal Code 
when such defence is alleged to have been committed in or in 
relation to eny proceeding in any Court except on the complaint 
in writing of such Court or of some other Court to which such 
Court is subordinate. If the case of the petitioner was false he 
would be guilty of an offence punishable under section atx of the 
Indian Penal Code but the offence would be one which had been 
committed in a proceeding in Court because the offence was 
committed .when the false complaint was lodged in Court. Had 
there been no naraji petition or complaint then section 195 (r) (b) 
of the Code of Criminal Procedure would have had no operation. 
The Court conld have taken cognizance of the case against the 
petitioner in accordance with the provisions of section 190{1) (b) 
of the Code cf Criminal Procedure. But once there has been a 
petition of complaint in Court section 195 (1) (b) of the Code of 
Criminal Procedure comes into operation and there must be a 
complaint in writing by the Court in whichthe complaint was lodged 
or by some other Court to which such Court was subordinate. In 
this connection I would refer to the case of Zaysdul/a v, Emperor 
(x). This is not mere technical error. If the learned Magistrate 
had “made a complaint in writing in accordance with the provisions 
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of section 195 (1) (b) of the Code of Criminal Procedure, as he was 
bound to do, the petitioner would have had a remedy by way of 
appeal under section 476B of the Code of Criminal Procedure. 
In the present case this right of appeal has been denied to the 
petitioner by reason of the procedure adopted by ths learned 
Magistfate. ao =e 

Having regard to all these circumstances I set aside the order 
passed by the learned Magistrate and direct him to deal with the. 
naraji petition as if it were a petition of complaint and to -proceed 
in accordance with the provisions of section 200 of the Code of 
Criminal Procedure and the following sections, After he has dis- 
posed: of the complaint in accordance with the provisions of law, 
the learned Magistrate may take such steps as he thinks proper in 
accurdancs with the provisions of the Code of Criminal Procedure 


_adverted to above and in the light of the observations made 


above. 
8. K. B58. 0, Ruls made absolute. 
APPELLATE CIVIL. 
Before Mr. Justice B. K. Mukhsrjea and Mr. Justice 
- Æ. B. Ormond. 


DEBABRATA MUKHERJEE 
0. 
SATISH CHANDRA BANERJEE.* 


Meriguge decree—Iustalment darie ARN fer extension of time for 
_ parmeni of instalmeni—Bengal Money Lenders Act (X B. C. of 1940), 

section 34 (1) (a) U. 

Held, when a mortgage decree, payable in instalments, is passed under 
the provision of section 94 (1) a) (i) of the Bengal Money Lenders Act and 
when a defanlt bas been made in payment of a particular instalment, in view 
of the first proviso to section 34 (1) (a) (il) the Court has no power to extend 
the time for payment of the particular instalment but at most the Court can 


| extend the time for payment of the entire amount of the decree, which on sach 


a default in payment of a particolar instalment, becomes due at once and 
the decree-holder beoomes immediately entitled to apply for a final decree. 

*Appeal from Original Order No. 17 of 1944, against therorder of A. G. 
Chatterjee, Hagr., Subordinate Judge, and Court of Howrah, dated the 98th 
September, 1943. l - 
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But having regard to the provisións of the second proviso to.section 34(1) a(il) 
the fudgment-debtor can prevent the passing of the final decree by paying into 
Court only the instalment in default. 

Premotha Nath Sanyal 7. a KA TA (1) referred to. 

A preliminary deoree was passud under order 34 rule 2 of the Code of 
Civil Procedure read with section 34 (x) (a) (1) aud (it) of the Bengal Money 
Lenders Act and the principal money together with mterest and costs was 
directed to be paid in 6 annual instalments. The fipst instalment was to be 
paid within November, 1941, while the other 5 instalments were payable 
within November every year for fire successive yours. The judgment-debtor 
after paying certain amount out of the first lostalment made an application for 
extension of time to pay the balanco. The Court granted the application ; 
the balance of the first instalment was paid within the extended time, i 

Subsequently, when the time far paying the second instalment was 
nearing its end, the judgment-debtor applied for extension of time to pay 
the second instalment. It was stated in the application that be had entered 
into a contract fo- sale of the mortgaged property with A and the purchase 
price would enable the jadgment-debtor to pay the entire mortgage money all 
at once : = 

Held, that the Court could extend the ‘ins for payment of the whole 
amount, 

That an order to the effect that if entire itoni was not peld, the second 
instalment should be held to be in default and the judgment-debtor was not 
antitled to save one Kist only by payment of Kut, was orroncons, 


Appeal by the Judgment-debtor. 

Application under sections 47 and 151 of the Code of Civil 
Procedure. 

The material facts appear from the Judgment of Mukherjea, J. 

Messrs, Jajxeswar Majumdar and Surendra Mohan Das “for the 
Appellant. 

Mr, Ranjit Kumar Banerjes for tha Respondent. 

The judgments of the Court were aa follows: 

Mukherjea, J. :—This appeal is on behalf of the judgment- 
debtor and is directed against an order of Mr. A. G. Chatterjee, 
Subordinate Judge, Second Court, Howrah, dated the 28th Septem- 
ber, 1943, made on an application presented by the appellant 
under sections 47 and 151 of the Code of Civil Procedure. 

To appreciate the points in controversy between the parties, it 
would be necessary to state certain earlier facts: On the 15th 
April, 1943, the appellant Debabrata Mukherjee took an advance 


of Rs. 3000 from two persons, viz., Bhulidhone Mukherjee and. 


Bejoy Gopal Mukherjee, on a mortgage of his one-sixth share in 
the joint family property. The mortgage was in form of a condi- 
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tional sale carrying interest at the rate of r2 per cent. per annum. 
Some time afterwards, Debabrata created a second mortgage in 
respect of the same property in favour of one Susil Kumar Mukher- 
jee. Onthe r1th December, 1940, Bhulidhone and Bejoy Gopel 
instituted a suit against Debabrata in the Court of the Second 
Subordinate Judge, Howrah, to enforce their mortgage bond, and 
the second mortgageo was mide a party defendant to the suit. On 
the ssth Juns, 1941, a preliminary decree was passed under 
Order XXXIV, Rule a of the Code of Civil Procedure read with 
section 34 (1) (a) (i) and (ii) of the Bengal Money Lenders Act, 
and the principal money together with interest and costs aggre- 
gating to Rs. 5440 was directed to be paid in six annual instal- 
ments. The first instalment was for Rs. soo only was to be paid 
within November, 1941, while the other five instalments were for 
Rs, 988 each and were payablə within November every year for 
five successive years. Oa. the agth November, 1941, the judgment- 
debtor paid Es. 250 out of the first instalment, and made an appli- 
cation for extension of time to pay the balance. This application 
was registered as Miscellaneous Case No. 94 of 1941. On the 
31st January, +942, the Court made an order granting extepsion of 
time till the 3oth June, 1942. Further extension of time was 
granted by subsequent orders of the Court, and eventually the 


- balance of the first instalment was paid on the 2ọth July, 1942. 


On the 28th November, 1942, when the time for paying the 
second instalment was nearing its end, the judgment-debtor applied 
for extension of time to pay the second instalment. It was stated 
in the application that he had entered into a contract with one 
Abani Mukherjee for sale of the mortgaged property with the 
exception of the bastu portion, for a consideration of Rs. 8000 
and that the conveyance was to be executed on or before the 3oth 
January, 1943. This, it was said, would enable the judgment- 
debtor-to pay the entire mortgage money all at once without the 
necessity of prying it in instalments. Upon this the Court made 
the following order on the 30th November, 1942. ` 

“Judgment-debtor wants to pay entire amount, I am prepared 
to extend time up to the 1st February, 1943, for payment of the 
whole amount. If entire amount be not paid, the second instal 
ment shall be held to be in default and judgment-debtor shall not 
be entitled to save one Kist only be payment of Kist”. 

It may be stated here that neither the parties nor the Court 
appreciated correctly the provision of law as laid down in the 
Frovisos to section 34 (1) (a) (ii) of the Bengal Money Lenders Act. _ 
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As has been held by a Division Bench of this Court in the case of 
Promotha Nath Sanyal v, Sailesh Chandru Choudhury (1), when a 
default has occurred in the payment of one instalment payable 
under a mortgage decree passed under section 34 (1) (a) (i) of the 
Bengal Money Lenders Act, the Court has no power under the 
first proviso to section 34 (1) (a) (ii) to grant au extension of time 
in respect of the particular instalment in default. The first proviso 
only empowers the Court to allow extension.of time for payment 
of the whole amount which en such default becomes payable by 
the operation of section 34 (1) (a) (ii) of the Act. . On such default 
occurring, the decree-holder becomes immediately entitled to apply 
for a final decree, but the second proviso allows the judgment- 
debtor to prevent the passing of such decree-by paying into Court, 
only the instalment in default. The position, therefore, is that the 
first part of the order recorded by the Court on the 3oth Novem- 
ber, 1942, by which extension of time was allowed for payment of 
the whole money ap-ill the rst February, 1943, was perfectly right, 
but the last portion which purported to take away from the 
jadgment-debtor the right given to him by the second proviso mem 
tioned above was erroneous. 

It appears that the judgment-debtor made bona fide efforts to 
pay the entire amount due under the mortgage decree. On the 
ist February, 1943, he paid Rs. 1000 and another sum of Rs. rooo 
was paid only seven days later on the 8th February, 1943. On 
the r6th February, 1943, a further sum of Rs. 500 was paid, and 
on that day a petition was put in on behalf of the judgment-debtor 
and the decree-holders jointly wherein it was stated that the 
balance of the decretal dues would be paid within one week from 
the date of the judgment-debt, failing which the final decree 
might be passed, and the judgment-debtor further agreed to waive 
any notice that might be necessary under the Bengal Money- 
Lenders Act prior to the making of the decree final. sare this, 
the Court made the following order — 

“Defendant files a petition praying for further AN of 
week’s time to pay the balance due. The plaintiff has no objection 
„to the defendant’s prayer. Time is extended to 24th neue 
1943) for making payments.” 

“On the a3rd February, 1943, the original dereen 
assigned their decree to the present respondent Satish Chandra 
Pipetes and Satish was tee in the place of his assignors 
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on that very day. Unfortunately, the judgment-debtor could not 
pay the balance of the decretal dues within the specified time, 
and on the 26th March, 1943 the final decree was passed. On the 
ajth April, 1943, the assignee decree-holder put the decree for 
foreclosure into execution. Objections were raised by the judgment- 
debtor to delivery of possession of the property, but this petition 
it seems, was rejected on the ground that symbolical possession 
was already taken. Eventually, the judgment: debtor put in an 
application before the executing Court under sections 47- and 151 of 
the Code of Civil Procedure out of which the present appeal has 


7 arisen. 


The application if we may say sd, was the last'and desperate 
attempt on the part of the judgment-debtor to stop the execution of 
the final decree for foreclosure. It seems, however, that the 
jadgment-debtor was not properly advised in the matter. The 


application is long and verbose, and contains many allegations 


which are either irrelevant or of such a character as, could not be 


_entertained by an executing Court. The applicant was also not 


sure of the relief which he wanted. At one place, it was alleged 
that no final decree ought to have been drawn up ; in another 
place, it was stated that the decres was prov fanto discharged ; and 
in any event, the judgment-debtor was entitled to a refund of the 
amounts peid.- In the prayer clause, however, the only prayer 
made was that the application for delivery of possession of the 
property might be dismissed. We have no hesitation in saying 
that the judgment-debtor, or rather his legal adviser, thoroughly 


misconceived the remedy, and the executing Court was powerless 
to give any of the reliefs claimed. An executing Court can 
certainly refuse to execute the decree when onthe face of it, the 


decree was passed by a Court which had no jurisdiction either 


_ pecuniary territorial or personal, but there was not the slightest 


allegation of any such ground in the petition which was presented 


by the judgment-debtor. 


The only substantial point in favour of the judgment-debtor 
is that on the 26th March, 1943, when the final decree was drawn ` 


up, the instalments already due under the decree had been long 


paid off by him. No final decree therefore could be passed in view 
of the provision’ of the second proviso to section 34 (r) (a) (fi). 
The Court indeed could not grant extension of time for the purposa 
of paying any particular instalment, but, as pointed out above, it 
was open to the judgment-debtor to prevent the passing of the final 
decree by paying the defaulted instalment only before the final 
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decree was actually passed. This fact was stated only incidentally 


in paragraph 8 of the petition, and curiously enough, it was not 
put forward as a legal objection to the validity of the decree, As 
we have said already, the judgment-debtor misconceived his 
remedy, and erred altogether in approaching the executing Court 
which was powerless to give him any relief. He could have filed 
an appeal against the final decree, or if there was an apparent 
error on the part of the Court in overlooking the second proviso 
to section 34 (1) (a) (ii) of the Bengal Money Lenders Act when the 
final decree was passed, this could have been brought to the notice 
of the Court which made the decree by an application for 
review, or even by an-application under section 151 of the Code of 
Civil Procedure. f | 

In the present case we are informed that the executing Court is 
the very Court which passed the decree, and the application pur- 
ports to be one under section 151 of the Code of Civil Procedure 
and contains the allegations appropriate to the purpose mentioned 
above. We think that in the interests of justice, an opportunity 


should be given to the appellant to have the matter considered © 


by the Subordinate Judge not as an executing Court, but as the 
Court which passed the decree. We hold, therefore, that the 
order of dismissal made by the Subordinate Judge under section 47 
of the Code of Civil Procedure should stand, but it would stand 
on the ground that it was beyond the competency of the executing 
Court to enquire into these matters. We direct the Sabordinate 
Judge to entertain the petition as the Court passing the decree, and 
consider only one point, viz, whether in drawing up the final 
decrea in the mortgage suit, the Court overlooked the second 
proviso to section 34 (r) (a) (ii) of the Bengal Money Lenders Act. 
If the Court decides in favour of the petitioner, it will set aside 
the final decree, and the further proceedings will be regulated by 
the provisions of the Bengal Money Lenders Act. If the Court 
. finds against the petitioner, the order of dismissal will stand. 

The result, therefore, is that the appeal is dismissed but the 
application filed by the appellant is-sent back to be heard and 
considered by the, Subordinate Judge ‘as the Court passing the 
decrees in accordance with the directions given above. 

We make no order as to costs in this Court, 

Ormond, J. :—I agree. 

S. E. B 3A. T. Ma Appeal dismissed ; 
Application sent back. 
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APPELLATE CRIMINAL. 


Before Mr. Justice T) J. Y. Roxburgh and Mr. Justice 
P. B. Chakravartti. 


” PULIN CHANDRA DAW 
U. 
So & THE EMPEROR* 


Mens Rea—ZIadian Companies Act (VII of 1913), section 282-—Elements necer- 
sary for constituting the offence under—Moas rea, if an essential 
clement—Section 192(1)——Nature and value of assets and Hablities— 
Appendix, Form F—Secured and uasecured loans, mature of—Lean ` 
advanced to company by its director on an ogreement to mortgage, if a 
secured loan—Anomalous character of loan (i. e. whether secured er 
unsecured) mot secured by fermal deed of mortgage but entered in 
Balance sheet as scured~—~The OE a aad known the 
description to be false. 

Section 282 af the Indian Companies Act speaks of statement which is 
false, which is known to be false, which is wilfully made and which ls false in 
any material particular. 

Unless a statute by itself or by necessary implications rules out mens rea 
as a constituent part of a orime, a person should not be found guilty of an 
offence against the criminal law unless he has got a guilty mind. 

Srinivas Ma Barioliy v. King-Emperer (1) approved, 

The language used by section a8a itself goes to Import an element of 
mens rea when it speaks of the relovant statement being known to be false, 

The Sugeriniendent and Remembrancer of Legal Affairs, Bengal w. Akkil 
Bandhu Guha (a) referred to. 

Section 13a (1) of the Indian Companies Act does enjoin that the Balance 
sheet shall give scch partioulars as will disclose the general nature of 
the liabilities and assets and how the value of the fired assets has been 
arrived at, 

The farm of the Balanoe sheet ja contalaed in Form F in the Appendix and 
Item (1) under ‘secured loans’ speaks of loans on mortgage of fixed assets 
whereas Item (tr) under “unsecured loans” speaks of advances by Directors or 
Manager and Managing Agents, — 

The agreement to mortgage dated 1st January, 1990. gave the mortgagee 
an option to call for the immediate payment of the entire sum if the company 
did not obtain the sanction of the Government within the time stipulated, 


*Criminal Appeal No. aşı of 1947, against the order of tbe Chief Prosi- 


- dency Magistrate. 


(1) (1947) 51 C. W. N. goo. 
(9) (1996) 40 C. W. N. 1341, 
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it did not make ft binding on him to, do so but he could yet insist on the 
execution of the mortgage, The loan here seems to bs of an intermediate 
variety which could not be properly and correctly described either as a secured 
loan or an unsecured loan and it was therefore a case in which It was wholly 
impossible to conform strictly to Form “F” as set out in Companies Act. 
Having regard to the somewhat anomalous character of the kan which 
was not secured by any formal deed of mortgage but which was yet entitled 
to come to be so secured if the mortgages insisted on the fulfilment of the 
agreement, it appears that the director cannot be said to have known the 
description to be false. ii mo 


Appeal by the Director of the Company under section 411 of 
the Code of Criminal Procedure. 

The material facts appear from the Judgment. | 

Messrs. N. K. Bassi, Probodh Chandra Chatterjee, Direswar 
Chatterjes and Mrityunjoy Dey for the Appellant. 

Mr. Bimala Charan Ded for the Crown. 

Messrs. Narendra Nath Mitra and Saroj Kumar Chatterjee for 
the Complainant. 

The following Judgments were delivered : ° 

Chakravartti, J. :—The appellant, Pulin Chandra Daw, has 
been convicted by the learned Chief Presidency Magistrate, Calcutta, 
' under section 28a of the Indian Companies Act and sentenced to 
detention till the rising of the Court as also a fine of Rs. yooo in 
default rigorous imprisonment for nine months, The act for which 
he has been so convicted and sentenced is that he, as a Director of 
of the Santal Parganas Electric Supply Corporation Limited, made 
in the balance sheet of that Company for the year 1944, a state- 
ment to the effect that the Company owed a debt of Rs. 73000 
secured by a first mortgage on all its properties and undertakings, 
although in fact, there was no such mortgage and that he thus made 
a false statement, knowing it to be false in a material particular in 
the said balance sheet. 

The facta äre simple and are not disputed. It appears that 
a firm called Dutta Brothers obtained a license from the Gover 
ment of Bihar for the supply of electricity within the town of 
Deoghar and adjacent localities and the present Company was 


November, 25. 





formed with the object of taking over and exploiting that license. ` 


The first Managing Agents of the Company were the firm of Dutta 
Brothers. Sometime later one of the partners of that firm died 
-but the Government of Bihar permitted the surviving partner to 
hold and exploit the license for a further period of one year. Dutta 
Brothers thereupon continued to be the Managing Agents till April, 
1941 when another firm Daw’s Agency, of which the appellant is a 
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member took over the Managing Agency. Previously, the appellant 
had lent to the Company various sums of money and id respect of 
those advances an agreement had been entered into on the 8th 
November, 1938 between the Company, the then Managing Agents 
Dutta Brothers end the appellant by which the Company undertook 
to execute in favour of the appellant a mortgage for Rs. 40,coo 
within a certain period. Thereafter certain further sums were lent 
by the appellant and all the debts were consolidated in the year 
1939 and on the 1st January of that yeara second agreement was 
entered into between the same parties by which the Company 
agreed to execute a mortgage in favour of the appellant for a sum of 
Rs, 73,000. It was stipulated that the Company would apply to 
the local Government for the necessary sanction to create a mort- 
gage within three months of the agreement and that the formal 
mortgage would be executed within a period of one month from the 
date of the sanction. A further clause provided that if the Com- 
pany failed or neglected to apply far or to secure the sanction of 
local Government within the time aforesaid, the mortgagee would 
be entitled to call for immediate repayment of the whole amount. 
In fact however, no application was made to the Government for 
sanction, nor was any mortgage ever executed. The balance sheet 
of 1941 shows debts owing by the Company to the appellant which 
apparently included the aforesaid sams, but no mention is there 
made of any mortgage. No balance sheets were published either 
in the year 1942 or 1943 On account, it is said, of the ban, then 
existing, on the disclosure of details regarding public utility Com- 
panies, but in 1944 a balance sheet was published which - contained 
an entry to the following effect ; ‘Loans secured on first mortgage 


of all the properties and undertakings......... Rs. 73,000”, It is this 
entry which is the subject-matter of the present charge against the 
appellant. 


The complainant was a share-holder of the Company, holding 4 
single share of Rs. 10 and also a small creditor. Apparently, he 
has not been very friendly to the Company and when in the year 
1943 another share-holder made an application to the Patna High 
Court for the winding up of the Company, he swore the affidavit 
in support of that application, That application. was rejected. ` 
Subsequently, at the general meeting of the share-holders called 
to consider the balance sheet for the year, 1944, the complainant 
raised various objections and among them he asked for information 
as to how the baldnce sheet had come to contain an entry to the 
effect that the sum of Ra. 73,000 had been borrowed on executing 
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a first mortgage. It appears that the Chairman asked the appellant 
to explain this entry and the appellant stated then and there that 
no mortgage deed had in fact been executed. The complainant 
seemed to be satisfied for the time being with the information 
disclosed but subsequently brought the case which resulted in the 
present conviction of the appellant. 

Certain facts are clear. It is not disputed that there is no 
formally executed mortgage by which the loan of Ra. 73,009 is 
secured. On the other hand it is not disputed that the appellant 
did advance a sum of Rs, 73,000. It appears further, as already 
stated, that when the disputed entry was challenged at the meeting 
of the share-bolders the appellant at once disclosed the real facts. 
As to how the entry came at all to be made, it appears that Ex H. 
which is a draft statement as regards the position of the Company 
supplied by the Managing Agents to the Auditors, described 
this loan as unsecured one but added it had been taken as per 
agreement dated the 8th ‘November, 1938 and „the rst January, 
1939. The final balance sheet which is Ex. G in the case was 
ultimately prepared by the Auditors from Ex. H but there the loan 
of Rs 73,coo was described as a loan secured by the first mortgage 
of all the properties and undertakings of the Company. 

The learned Magistrate has found that since no .mortgage 
admittedly exists, the statement that the loan was a secured one 
was demonstrably false. He has found further that inasmuch as 
the appellant voted for the adoption of the balance sheet contain- 
ing the said entry even after the entry had been challenged, it must 
be held that he made the statement wilfully and he knew it to ba 
- false, As regards the motive of the appellant in making a false 
statement the learned Magistrate found that the motive was obvious 
inasmuch as he himself was the creditor. On the above findings, 
the learned Magistrate convicted and sentenced the appellant as 
already stated, 

. The facts being as recounted above, the only question for our 
consideration is whether’ an offence within the meaning of 
section 282 of the Indian Companies Act has been established. Mr. 
Deb who appeared on behalf of the Crown contended that all that 
the said section required was that there must bs a statement in a 
balance sheet that it must be known to be false, that it must be 
made wilfully in the sense that it must bs intended to be made and 
it must relate to some material perticulars. Given these elements 
Mr. Deb proceeded to contend, it was altogether irrelevant whether 
the person responsible for making the statement had any criminal 
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CRIMINAL, intention at all or intended to deceive or succeeded in deceiving 
1947. anybody. In support of his contention Mr. Deb relied strongly 


Polin Chandra Daw 00 the decision of Cunliffe and Henderson, JJ. in Zhe Swpsrin- 


v. iendent asd Remembrancer of Legal Affairs, Bengal v. Akhil © 
The Emperor. 

— - Bandhu Guha (1). 
Chakrarerttt; 7 4 It is not necessary for us, nor is it possible to lay down any 


proposition of universal application. It is true that the Companies 

Act speaks of statement which is false, which is known to be false, 

` which is wilfully made and which is falss in any material particular. 

Our enquiry in the present case must, therefore be as to whether 

these elements are supplied by the special facts. The document 

concerned here. is balance sheet and section 132(1) of the Indian 

Companies Act does enjoin that the balance sheet shall give such 

particulars as“ will disclose the general nature of the liabilities and 

assets and how the value of the fixed assets has been arrived at. 

= The form of the balance sheet is contained in Form “E” set out 

in the Appendix to the Act and one finds there that loans are classi- 

fied into two classes, “secured” and “unsecured”. Item (i) under 

“secured loans” speaks of loans on mortgage of fixed assets. Item 

(iv) under “unsecured loan” speaks of advances by the Directors or 

Manager and Managing Agents. It is unnecessary to refer to the 

other items under the two beads, none of which seems to be appro- 

priate tothe kind of loan with which we are here concerned. 

Recalling now the facts of this case, it has to be observed that 

although no formal morigage had been executed, the loan could 

not be said to be an unsecured loan, pure and simple. There was 

the agreement to mortgage, dated the rst January, 1939 and 

although that document gave the mortgagee an option to call for 

the immediate payment of the entire sum if the Company did not 

obtain the sanction of the Government within the time stipulated, 

it did not make it binding on him to do so, ‘It appears that he 

could yet insist on the execution af the mortgage. The loan here 

seems to be of an intermediate variety which could not properly 

and correctly be described either as a secured loan or an unsecured 

loan. It was therefore a case in which it was wholly impossible to 

conform strictly to Form “E” as set out in the Indian Companies Act. 

In tbis state of the facts, the question we have to ask ourselves 

is, can it be said that the statement contained in the balance sheet 

was false and known to be false? In our opinion, on the special 

facts of the case, the answer must be in the negative. It is not 

necessary to decide finally one way or the other the contention of 
(1) (1936) 40 C, W. N. 1341. 
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Mr. Deb that question of mens rea are altogether irrelevant toa 
charge under section 282 of the Indian Companies Act. We might 
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however refer to the recent decision of the Privy Council ig the case Palin Chandra Daw 


_ of Srinfoas Ma Baviolly v. King-Emperor(1), where their Lordships 


quoted with approval the proposition, laid down in an earlier case, 
which is to the effect that “unless a statute by itself or by necessary 
implication rules out mers rea as constituent part of a crime, a 
person should not be found guilty of an offence against the criminal 
law unless he has got a guilty mind.” Be that as it may, it appears 
to us that the language used by section 282 itself goes to import an 
element of meas rea when it speaks of the relevant statement being 
known to be false. In the case cited by Mr. Deb both the Judges 
in fact found sess rea although they stated by way of general propo- 
sition that the term wilfully did not embrace or involve a guilty 
intention. In our opinion, assuming that the appellant made the 
statement in the present case wilfully, that is to say, intending that 
it should be made and assuming further that the statement was false 
or incorrect in a material particular, it is still a question whether 
the appellant’ knew it to be false. 

Having regard to the somewhat anomalous character of the 
loan which was not secured by any formal deed of mortgage but 
which was yet entitled to-come to be so secured if the mortgages 
insisted on the fulfilment of the agreement, it appears to us that the 
appellant cannot be said to have known the description to be false. 

Reference may further be made in this connection to the draft 
statement supplied by his office to the Auditors in which he stated 
in Quite a correct and straightforward manner that the loan was 
unsecured and that it had been advanced as per the two agreements. 
If on that information the auditors described the loan in the 
balance sheet as “secured” and the appellant signed that document 
he accepted a description which was hardly more inappropriate than 
the description “unsecured” would have been, 

In the above view of the matter, it has not, in our view, been 
established that the appellant made a statement which was false and 
known to be so. 

The conviction and sentence of the appellant-are accordingly set 
aside and he is acquitted. The fine, if paid will be refunded. 

Roxburgh, J. :—I agree. 

B. K, BJS C Appeal allowed : 
Conviction and sentence set aside and fine, 
f paid, tobe refunded, 
(1) (1947) 51 C. W. N. goo. 


Y. 
The Emperor. 
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PRIVY COUNCIL. 


Present: Lord Thankerton, Lord Uthwatt and Sir 
`, l ` Madhavan Nair. 


BHAGWAT RAM AND ANOTHER 


BEA v 
pre i RAMJI RAM AND OTHERS, , 


[ON APPEAL FROM Hion COURT or JUDICATURE AT PATNA). 


Partition suii—Agreement betuten parties—Rights of partiss—Sen bern after 
tastlintion of partition suit bul before decision. 

The Karta of a joint Hindu family governed by Mitaksha School of Hindu 
Law entared Into an agreement with his sons, by which a separate money 
allowance was agreed upon and their messes became separate from thelr 
father. As a result of this arrangement, they left the family house. The 

- payment went on for sometime and altogether ceased eee before the 
institution of partition sult by one of the sons: 

Held, that the son who was defendant, was entitled to claim the arrears of 
maintenance from the Karta who was also defendant in the partition suit and 
" was catitled to the relief to the extent to which he woukl be able to prove 
his claim, 

A son begotten as wollas born after the partition, where a share bas 
bean allotted to the fathoris not entitled to have the partition re-opened and 
to claim a re-distribution of the shares. He is only entitled to succeed to his 
father’s share and to his separate or self-oquired property to the exolusion of 
the divided sons, 

A son bom after the Institution of partition sult but before the actual 
division of the estate cannot alam a separate share in the joint family estate 

asan “afterbon son”, 

Girja Bai v. Sadashiv Dhundiraj (1) refecred to. 


Privy Council Appeal No. 25 of 1945 from a judgment and 
decree of the High Court of’ Patna, dated the 8th May, 1941, 
which varied a decree and judgment of the 3rd Subordinate Judge 
of Patna, dated the roth April, 1937, decreeing the partition of the 
joint family property. 

Appeal by the Plaintifis, and Defendants Nos, s and 5. 

The judgment of their Lordships was delivered by 


April, 38. Sir Madavan Nair :—These are consolidated appeals by the 
= plaintiffs; defendant No. 2, and defendant No. 5, from a judgment 


(1) (1916) L, R. 431. A. 151; L L; R, 43 Calo, 103i ; a4 C. L. J. 207, 
wer 
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and decree of the High Court of Patna, dated 8th May, 1941, 
which varied a decree and judgment of the third Subordinate Judge 
of Patna, dated roth April, 1937, decreeing the partition of the 
joint family property. 

The appeals arise out of a suit for partition instituted by 
plaintiff No. 1 (hereinafter called the plaintiff), and his son, plaintiff 
‘No. 2, against defendant No. 1 (hereinafter called the defendant) 
and defendants Nos. a to 4, the other members of a joint Hindu 


family governed by the Mitakshara law. Defendant No. 3 wasa 


minor at the time of t'e suit but became a major subsequently. 


Defendant No. 5 was born more than three years after the suit. 


began, and was made a party to the suit. 


The following questions raised by the plairtiffs,. defendant. 


No. 3, and defendant No. s, respectively, in their appeals, arise for 
determination before the Board -— 

I. Whether Items 27, 28, 29, valuable articles of jowallery, 
mentioned in the amended Schedule II of the plaint have been 
established to belong to the joint family. 

a. Whether the Courts below should have held that defondant 
No. a was entitled to arrears of maintenance. 

3. Whether it was open to defendant No. 5, born more than 
three years after the partition suit began, but before the actual 


division of the estate, to claim a separate share in the joint family 


estate as an “after born son”, ie, in other words, whether the 
Courts below sbould have held that the plaintiff and defendants 
Nos. 1 to 5 were each entitled to 1/6th share in the property. 

Other questions raised in their appeals were abandoned by 
the appellants in the course of the hearing of the appeals. 

To appreciate the arguments, a few facts not dispnted may be 
“mentioned. The following genealogical table shows the relation- 


ship of the parties: A 
Raja RAN. T a 
pia Pa No. 1) 
First wife (deceased) Sii Don (second wife) 


. (Defendant No. 4) 
| 
| | | 
: ro rere Sar Newas Ram Krema Newas Raw Larena Newas RAM 
(Plainthf No. 1) (Defendant No. 2) (Defendant No. 8) (Dufendant No 5) 


TAREESHWAR RAM 
(Plaintiff NG. a) 7 
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The defendant was the Karta of the joint Hindu family com- 
posed of himself and the rest of the parties to the suit. The 
plaintiff and defendant No. 2 are his sons by his first wife deceased. 
Plaintiff No. 2 is the sòn of the plaintiff No. 1. Previous to this 
liigation there had been a family dispute between the defendant 
and his father Raja Ram, on one side and a collateral, Saligram, 
on the Other. This was settled by a compromise in 1912, on the 
terms -fafer alla, that vach party should retain possession of the 
jewellery and ornaments which were in its exclusive possession at 
the time of the compromise, and that the remainder should be 
divided later. That division took place in 1918, and the present 
plaintiff and the defendant came into possession of the items allotted 
to their share. 

In 1918, the defendant married his second wife, defendant 
No. 4. The plaintif was married in 1925. Soon after his marriage, 
Ulfeeling arose between the plaintiff and his father. In 1929, the 
defendant agreed to make a separate allowance to the plaintiff and 
his brother, defendant No. 2, and continued making the allowance 
till July, 1931, when he ceased payment to both the plaintiff and 
defendant No. 2. The-pliintiff then made a demand for partition 
which was refused, and then the suit out of which these appeals 
arise was instituted by the plaintiffs for partition of the joint family 
properties, The suit was instituted on 15th Joly, 1932. 

For the purpose of these appeals, it is not necessary to refer to 
the various contentions of the parties. The findings of the Courts 
below to which their Lordships will now call. attention show with 
sufficient clearness the nature of those contentions. Their Lord- 
ships will refer only to those findings which have been the subject 
of controversy before the Board, omitting the rest to whicb no 
exception has been taken before them. 

Along with the plaint, 12 classified schedules of movable pro- 
perties were filed, of which schedule I contained, amongst other 
items, items 1 and s, valuable “Puja” articles. Item No.1 isa 
Dakshinavarat Sankh, and Item 5 is an Ekmukhi Rudraksha.” 
The Subordinate Judge found that these articles were in the 
possession of the defendant. As he did not produce them, the 
Subordinate Judge directed “that after the preliminary decree was 
passed the values of these articles for the purpose of making parti- 
tion should be determined by the Court itself allowing the parties 
to produce further evidence which they may choose. to adduce.” 
The High Court did not think it right to interfere with this direc- 
tion. It may be stated here that as regards the method of 


1. 
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determining the value of these articles not produced by the defen- 
dant, Mr. Rewcastle, the learned counsel appearing for the plain- 
tiffs, argued that the Courts should have held that the maxim 
Omnia praesumuntur contra spoliatorem applied, but after some 
discussion the learned counsel was satisfied that the direction 
given by the Courts was not wrong and sọ the objection was 
withdrawn. 

Schedule II of the plaint contained a list of the jewellery 
which, the plaintiff alleged, belonged to the joint family. In the 
schedule filed along with the plaint-there were 26 items Eight 


` further items were added by an amendment of the plaint on and 


July, 1936. Items 27, 28, 29, described as Moti ka Jausan, Milam 
Kangaui and bunch of pearls, worth Rs. 30,000, Rs. 18,000 and 
Ra. 4,000, respectively, are the first three of these 8 items. Of 
these, the Subordinate Judge found that item 27 was a family jewel 
liable to be partitioned and in the custody of the defendant, but 
he had not produced it, As regards items 28 and ac, he‘held that 
it was not proved that they were family Jewels or that they were in 
the custody of the defendant. 

The High Court held that there was not satisfactory evidente 
to establish that any of the three items wete family jewels or that 
they were in the possession of the defendant. 

The Subordinate Judge disallowed the claim for arrears of 
maintenance made by defendant No. s. The High Court accepted 
that finding. 

The Subordinate Judge further held that ihe Lirth of defendant 
No. 5 did not affect the shares to be allotted to the plaintiff 
and defendant No. 2. The High Court agreed with this view 

In the result the Subordinate Judge passed a preliminary 
decree for partition in accordance with the directions contained in 
his judgment, awarding the plaintiffs a one-fifth share, defendant 
No. @ a one-fifth share and defendants Nos. 7, 3,4and 5 a farog 
twentieth share each, in the prope ties of the family. 

Against the preliminary decree, appeals were preferred to the 
High Court by the plaintiffs and defendants Nos. 2, 4,5. Inthe 
appeal preferred by the plaintiffs, cross objections were filed by 
defendants Nos. 1 and 3. 

The High Court varied the decree passed by the Subordinate 
Judge in certain respects.. For the purpose of thee appeals, the 
following variations may be mentioned. The High Court varied the 


decree to the extent that (r) the item of property in dispute, 


ai 
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namely, a Jausan of pearls (Item 27) should not be included in the 
list of joint family properties (2) that defendant No. 3 be allotted 
a one-fifth share of the entire family properties. As he had attained 
majority during the pendency of the appeal and claimed separation 


of his share, ths High Court, though he had not preferred an 


appeal, allowed him a one-fifth share which he was entitled to in 
order to avoid unnecessiry litigation. Mr. Rewcastle stated at the 
cOmmencsment that he would contend that this decision was wrong 
but very properly abandoned this argument. 

Turning now to the appeal preferred by the plaintiffs, the only 
question which their Lordships have to consider is whether the 
finding of the, High Court that none of the items 27, 28 and 29 
belongs to the joint family can be maintained. To prove that these 
items are the family jewels in the possession of the defendant, the 
plaintiff relies mainly upon entries in the account books La (ra) 
and Zis and Z16, La (12) mentions all the three jewels, while 
Z15 and Z16 refer, according to the plaintiffs, to Item 27. Both 
Courts have found La (ra) not genuine and unreliable ; while the 
High Court, differing from the trial Court, has held that Z15 and 
Z16, in view of the defendants explanation, cannot be accepted 
as supporting the plaintif» case. 

La (12) is found in Dg (Kacha Rokar Babi) an account book 
for the years 1927-29. Comparing the position cf miscellaneous 
entries such as these, in the various account books of the family, 
the learned Judges of the High Court state that L2 (1a) i+ at “an 
unusual place’. Their Lordships have not had the advantage of 
examining these books, but they find that the conclusion arrived at 
by the learned Judges is supported by the reason given by them to 
which no valid exception has been taken. There are other groands 
also for holding that the entry is not genuine. Dg is one of the 
numeious books filed by the defendant on aoth July, 1932, soon 
after the institution of the suit, but this entry was discovered only 
when the defendant was cross-examined on agth April, 1936. It is 
not known when the plaintiff or his lawyers discovered it. When 
the defendant’s attention was drawn to this entry he denied that 
this was in the “Babi” when it was produced in Court. The 
Subordinate Judge thought that some unauthorised person must 
have interpolated it in the “Bahi” while it was in the custody of 
the Court. The learned Judges of the High Court, while holding 
that the explanation is not likely, came to their final conclusion 
that the entry is not genuine on more cogent grounds. According 
to the evidence these valuable articles used to be exposed to view 
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year after year on the occasion of the “Diwali” festival. It is extra- 
ordinary that the plaintiff and his witnesses, while remembering 
all the articles mentioned in the plaint, many of which are of 


‘insignificant value, should have forgotten to mention these valuable 


articles when the plaint was filed. As already stated, these articles 
were added to the Schedule II as items 97, 28, 29, by amending 
the plaint on and June, 1936. If these articles had ex'ated, their 
Lordships agree with the High Court in thinking that they would 
have been included in the original second schedule to the plaint. 
For this and thé other reasons given by the Courts below their 
Lordships hold that La (12) has not been proved to be genuine 
and reliable. 

Zig and Zr6 are two entries in defendante “Pukka Rokar 
Bahi” for the year 1912-13 (which the plaintiff says refers to 
item 27), These show that Rs. ro and Rs. 15-3-0 were sent to 
the firm of Lala Genda Lal Banshidar for repairing a Jausan of 
pearls, 

The explanation of the defendant is that Genda Lals mother 
was a daughter of the defendant’s father’s sister, that she used 
to come and stay with him, and that these entries might relate 
to her Jausan of pearls sent for repairs, As already observed, 
it is inconceivable that the plaintiff should have forgotten to men 
tion this valuable article in Schedule II filed along with the plaint. 
The explanation given by the defendant about these two entries in 
his account book appears to be reasonable, especially so having 
regard to the finding that La (rz), which mentions this item along 
with the other two items, has not been -found to be genuine. As 
held by the High Court, the evidence given by the plaintiff is riot 
sufficient to prove that any of these three items belongs to the joint 
family. 

In bis appeal, the only relief pressed by defendant No. a 
relates to his claim for arrears of maintenance. In their Lordships’ 
view the Courts in India have not dealt with this question ade- 
quately. The High Court says that the remedy of coparcener who 
is dissatisfied with the conduct of the Karta of the family is by 


‘way of partition and not by way of claim for damages; but the 


claim of defendant No, # in the present case for arrears of 
maintenance stands on a different footing and is distinguishable. 
It is not disputed that the defendants entered into an agreement 
with defendant No. 2 and his brother, the plaintiff by which in 


1929 a deparate allowance of Rs. #50 for each was agreed upon, 


and their messing became separate from their father and his second 
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wife. Ass result of this arrangement, they left the family house. 
It is alleged that the payment went on for some time and altogether 
ceased after July, 1931. The present suit was instituted on 15th 
July, 1932. This agreement is referred to in the judgments of 
both Courts in India. The claim for relief {s based upon a distinct 
agreement and the failure on the part of the defendant to carry it 
out. In their Lordships’ view, defendant No. 4 is entitled to relief 
to the extent to which he will be able to prove his claim. Their 
Lordships would, therefore, direct that provision should be made 
for this item ia the preliminary decree. 

Ground No. 4, relating to the expenses of his marriage, was 
given up by defendant No. 2 and Ground No. 5, relating to liability 
to account for the value of the articles enumerated in Schedule ITI 
and for other articles, after being touched upon, was also 
abandoned. 

The only question in the appeal by the defendant No. 5 is 
whether he is entitled to get a share equal to that of persons in the 
same: class as himself though he was borm after the suit for parti- 
tion. Ftis not disputed that he was begotten as well as born after 
the institution of the suit for partition. The institution of such a 
suit By a rember ofa joint Hinda family effects a severance of 
the joint status of the family. The plaintiff and defendant No. a 
had effected in the case the severance of their joint status in 1932 ; 
and from that date they became entitled each to one-fifth share of the 
joint family properties, If the claim of defendant No. 5 is accepted, 
their shares will necessarily be reduced. The rights of a son born 
after partition—often referred to as an “after born son’—under 
the Hindu law, was much discussed by Hindu Jurists, for the ancient 
texts. bearing on the question are conflicting ; but it is not necessary 
to examine these texts as the law to be applied is now well under- 
stood: by. the Courts in India and has also been correctly applied 
in this case, It is enough to state that the law is well settled that 
a son begotten as well as born after the partition, where a share. 
has been allotted’ to the father, as in-the present case, is not entitled 
to have the partition re-opened and to claim a re-distribution of the 
shares. Ho is only entitled to succeed to his father’s share and to © 
his separate or self-acquired property to the exclusion of the divided 
sons, This is the only point which their Lordships have to decide. 
in the appeal by defendant No. 5. The only ground on which his. 
claim is urged by Sir Herbert Cunliffe is that though born after 
the suit partition has not: been completed by actual divisidn of the 
estate. This argument is fallacious. Delivering the judgment of 
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the Board in Girja Bai v. Sadashio Dhundiraj (1). Mr. Ameer Ali 
pointed out “In Hindu law ‘partition’ does not mean simply 
division of property into specific shares ; it covers, as pointed out 
by Lord Westbury in AÆppovisrs case (2), both division of title 
and division of property’. In the same judgment reference 1s 


made to another observation of Lord Westbury, “It is necessary SY Madhavan Nair. 


to bear in mind the two-fold application of the word ‘division’. 
There may be a division of right, and there may be division of 
property.” 

Mr. Amser Ali points out that severance of status which is a 
matter of individual volition should not be corfused ‘with the 
allotment of shares” which may be effected by cifferent methods. 
The learned counsel’s argument would involve this confusion. 
The fact that actual division by metes and bounds has not taken 
place cannot in any way affect the quantum of share to which the 
plaintiff and defendant No. 2 have already become entitled ; in so 
far as their rights are concerned partition has already taken place 
and their shares cannot be diminished by the subsequent birth of 
the fifth defendant. 

There remain no further questions for determination in these 
appeals before the Board. En the result, their Lordships will 


humbly advise His Majesty that the High Court’s decree should be 


upheld with the variation as regards tne claim of defendant No. a, 
with respect to arrears of maintenance due to hin. Their Lord- 
ships make no order as regards cost before the Board. 


Douglas, Grant & Dold: Solicitors fov Bhagwat Ram 
Appellant, 
W. W. Box & Co.: Solicitors for Ramji Ram. © 
Douglas, Grant & Dold; Solicitors for Sri Mewas Ram. 
AT. M A ppecl dismissed & 
: Detret varied, 
(1) (1916) L. R. 431, A, 18t; LL. R. 43 Cak. 1031; 22. L. J. 207, | 
(a) (1866): m- Moo. 1. A, 73. 
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PRESENT: Lord Wright, Lord Du Parcg, Sir Madhavan 
Nair and Sir Johs Beaumont. 


THE COMMISSIONER OF INCOME TAX, 
CENTRAL AND UNITED PROVINCES 


P, 


MUSAMMAT BHAGWATL 


[On APPEAL FROM THE Hicem COURT OF JUDICATURE 
aT ALLAHABAD.) 


Fnceme tas-—-Indian Income Tax Act (XI of 1922), section 14(1)-—-Main- 
tenance allewasce under an agreement betucen Hindu widew and 
coparceners of joint Hinds family—Nature of Hindu widow's right to 
matin tenance, 


Tho widow of 2 deceased coparomner in a joint Hindu family governed by 
Mitakshare law has a right of maintenance agalost the survlying coparceners 
of the foint family guod the share of her deceased husband which they take by 
the rule of survivorship. This isan absolate right which accrues to horasa 
member of the joint family. It does not form a charge on the properties of 
the family, but whoo neccesary, it may be made into a obarge on a specific 
portion of the joint family properties aot exceeding her husband’s share. 
Separate maintenance may be provided for by an allowance of money or 
by an assignment of land. 


A widow of a member of a Mitakshare Hindu undivided family, who 
was recelving certain amount of money per month for maintenance under an 
agreement with the male members of the family, up to the date of 
disruption of family by partition and thereafter from some of the separated 
members of the mid family, is entitled to claim exemption from payment 
of income tax with respect to that amount under section 14/1) of the Indian 
Income Tax Act, 1922, after the disruption of the undivided family. 


Commissioner of Inc:me-Tax, Bekar & Orissa v. Maharani Lakshmipati 
Sabeba (1) discussed. - 


If a Hindu widow proves that she is recetring the allowance in question 
by virtne of hee right or In her capacity ay a member of the Hindu undivided 
family, then she is entitled to claim the benefit of section r4(1) of the Indian 
Income Tar Act, 1932. The coparceners can break up the family, but they 
cannot by so doing deprive the widow of her right to receive the maintenance 
as a member of joint family. 

In the course of mutation proceedings, a widow of a member of joint 
Hindu family came to a compromise and a deed of agreement was executed, 
whereby the widow acknowledged her status to be that of a widow in a -Hindu 


(1) (1994) L R. 14 Pat. 313. 
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undivided family, and further declared that as such she was not entitled to 
the estate of her husband. It was provided by this document that the male 
members would pay as maintenance allowance a sum of Rs. 1000 per mensem 
to her. It was also provided that in order to secure payment of the allowance 
to the widow the male members would be personally respon.ible and thelr 
property moveable and immovreeble would both be liable : l 


Held, that the maintenance right of the widow had not lost Its original 
character of what was dus to ber from the income of the joint famHy as a 
member of the Hindu undivided family. 


Privy Council Appeal No. 86 of 1944, against the judgment and 
decree of the High Court of Judicature at Allahabad, dated 15th 
October, 1940, passed on a reference made under section 66{2) of 
the Indian Income Tax Act No. XI of 1922, which set aside an 
order of the Assistant Commissioner of Income Tax dated the 7th 
September, 1938. 


Millard Tucker, K. C, W. Wallach and R. Farikk for the 
Appellant. É 


Str Herbert Cunliffe, X. C. and Jayakar for the Respondent. 
The judgment of their Lordships was delivered by 


Sir Madhavan Nair :—This is an appeal by special leave by 
the Commissioner of Income-tax, Central and United Provinces 
hereinafter called “the appellant” from a Judgment and decree of 
the High Court of Judicature at Allahahad, dated 15th October, 
1940, passed on a reference made under section 66(2) of the Indian 
Income Tex Act No. XI of 1922, which set aside an order of 
the Assistant Commissioner of Income-Tax.dated 7th September, 
1938. 

The assessee (hereinafter called “the respondent”) was assessed 
to income tax for the year, 1935-14936 on the allowance of 
Rs. 12,000 per annum which she was receiving for maintenance as 
the widow of one Kalyan Singh. The tax payable comes to 
Rs, 875. 

The question of law referred to in the decision of the High 


` Court was “whether the sum of Rs. 1,000 per month received by 


the petitioner (meaning the respondent) in the account year 
1934-1935 was received by her as a member ofa Hindu undivided 
family within the meaning of section 14(1) of the Act”. That 
section reads as follows :— 7 

“The tax shall not be payable by an assessee in respect of any 
sum which he receives ag a member of a Hindu undivided 
fa mily.” 
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The Income-Tax Officer answered the question in the negative, - 
and on appeal, his decision was confirmed by the Assistant 
Commissioner of Income-tax. The ap-,ellant also was of opinion 
that the question should be answered in the negative. Thé High 
Court, however, answeied the question in the affirmative. 

Kalyan ‘Singh, the husbaid of the assessee, along with his 
brothers, nephews and cousins formed a Hindu undivided family 
governed by the Mitakshara law. The genealogical tree of the 
family is as follows :— ` l 


Lars Smas SUKDAR Das 


Bapro Das l ' Raw Ceaxpm 
Apoermzp KALYAN SINGH 


ma BHAGWATI 
Sagan Prasap KALYAN SINGH a Gov Das 


| 
HANUMAN Prasan Rax Goal — (Apopren) kak ER Soar Ree 


RAGHUNATH Das 





epee Das Goxui Das LAKAHMAN Das 


Kalyan Singh died on 18th October, 1918, and the surviving 
members of the family became entitled to the whole of the family 
estate including the share of Kalyan Singh deceased. In the 
course of the mutation proceedings, the respondent contended 
that her husband dicd as a separated member of the family and 
that she was heir to her husband. This contention was disallowed 
by the Rev:nue Court. The parties, however, eventually came to 
a compromise and a “deed of agreement” was executed on roth 
October, 1919, whereby as mentioned in the statement of the case 
submitted by the appellant, the assessee acknowledged her status 
to be that of a widow in a Hindu undivided family, and further 
declared that as such she was not entitled to the estate of Kalyan 
Singh. It was provided by this document that the first party 
(male members) “will pay as maintenance allowance a sum of 
Rs, 1,000 every month to Musammat Bhagwati (the respondent) 
second party.” It was also provided that in order to secure pay- 
ment of the allowance to the respondent .‘‘the first party will be 
personally responsible and our propésty movable and immovable 
will both be liable.” The deed ended with the statement “I, the 
second party will have no rights or interests in the family property 
excepting as aforesaid.” Jt is not necessary to refer to the other 
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provisions of the agreement for the purpose of this appeal. 
Thereafter, the allowance was regularly paid to the respondent. 
On oth April, 1923, there was a partition in the family which 
disrupted into five separate groups,-as follows — 

(1) Hanuman Prasad and Ram Gopal, sons of a deceased 
brother of Kalyan Singh. 

(2) Govind Das, brother of Kalyan Singh. - 

(3) Raghunath Das, the son of Govind Das, who was saping 


by Ram Das, a deceased brother of Kalyan Singh and Govind 
Das. l 


(4) Gokul Das. 
(5) Lachman Das. 


At the disruption, Hanuman Prasad and Ram Gopal on the one 
side (Group r), and Govind Das on the other side (Group 2), each 
agreed to contribute Ra. 500 to the respondent towards the monthly 
allowance of Rs, 1,000-that was being paid to her. Thus, at the 
material period the respondent was in receipt of a maintenance 
. allowance of Rg. 1,000 a month, partly from the first group and 
partly from the second group. It should be stated here, that 
to none’ of the disruption proceedings: was the respondent a 
party. 

In the above P EE E the Income-tax Officer assessed 
the respondent on her allowance of Rs. 12,000 received by her 
during the account year 1934, 1935, overruling the objections 
raised on her bebalf that she was receiving the amount as 
a member of a Hindu undivided family within the meaning of 
section 14(1) of the Act, holding that after the disruption of the 
family in 1923 “owing to the fact of the payment of the allowance 
to Musammat ‘Bhagwati (respondent) by these persons the 
Musammat cannot be said to be a member of the family of either 
of them. It is clear that she is not a membe: of any Hindu 
undivided family existing at present.. ......-:sese. ao” He also added 
as a supplemental ground that the allowance that the respondent 
had been getting was only by virtue of the deed of agreement and 
as such was not exempt under the Act. As already mentioned 
this order was confirmed by the Assistant Commissioner. 


In stating the case to the High Court, the appellant based 
bis opinion on the ground that the Hindu undivided family to 
which the respondent once belonged, became disrupted in 1983, 
and partitioned itself into five separate entities in none of which 
the respondent has any “legal place”. 
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According to his view, “tho maintenance allowance which the 
petitioner is now receiving from two of these entities is not being 
received by her as a member of a Hindu undivided family as there 
is no undivided family in existence to which she can at present 
be said to belong.” It will be observed that in negativing her 
claim be did not refer to the supplemental ground based on the 
egreement of roth October, 1919, relied on by the Income Tax 
Officer and the Assistant Commissioner. Thus, the question that 
fell to be decided by the High Court on the reference was whether 
the respondent who was receiving Rs. 1,000 per month for main- 
tenance up to oth April, 1923, asa widow in a Hindu undivided 
family was entitled to claim exemption from payment of the income- 
tax with respect to that amount under section 14(1) of the Act, 
after the disruption of the undivided family. 

In support of the exemption, two grounds were urged in the 
High Court on behalf of the respondent. In the first place, it was 
argued that having originally received the allowance as a member 
of a Hindu undivided family, she is nevertheless receiving the 
allowance in that capacity within the meaning of section 14(1) of 
the Act. The learned Judges did not deal with this ground, but 


characterising it os one ‘‘not altogether without force” they pro-. 


ceeded to discuss the other ground next urged which they thought 
was “a firmer one” for the respondent, namely, that she has not 
ceased to be a member of a Hindu undivided family at all, despite 
the subsequent disruption amongst the co-parceners, and on this, 
they came to the conclusion that “after the disruption of the family 
on oth April, 1923, the assessee continued to bs a member of a 
Hindu undivided family with each of the entities into which the 
family disrupted irrespective of whether any such entity consisted 
of one male member or of several male members.” Upon this 
view of the matte: they held that the respondent was entitled to 
claim exemption under section 14(1) of the Act. The learned 
Judges answered the reference, as expressly stated by them, on the 
assumption that up to 9th April, 1923, the respondent was receiving 
her allowance as £ widow of a Hindu undivided family. 

To show that the decision of the High Court cannot be 
supported, Mr. Tucker, the learned counsel for the appellant, sub- 
mitted two argumenta for their Lordships’ consideration, viz. -— 
(1) Assuming that the respondent was receiving the maiotenance 


allowance as a member of a Hindu undivided family till the 


disruption of ths family into § groups in 1923, she is not entitled 


to claim the benefit of section 14(1) of the Indian Income Tax 


vy 
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Act, as according to the learned counsel’s reading of the section 
the three following conditions required for its operation cannot 
be satd to exist in her case, these being (a) the assessee must be a 
member of a Hindu undivided family at the time of -the assessment, 
(b) the income in question must be received by the assessee in 
virtue of her capacity as a member of the joint family, and (c) the 
allowance must be received out of the income of the joint family, 
explained as meaning that what is received must be part of the 
income of the family of which the assessee was a member. Shortly 
stated, this argument has reference to the two facts that at the time 


of the assessment, the Hindu undivided family from which the ~ 


respondent was receiving the maintenance allowance had become 
disrupted in 1923 into 5 groups, to none of which it is alleged she 
belonged, and that at the time of the assessment she was receiving 
the allowance under the deed of agreement of 1919 and not from 
the taxable income of the Hinda undivided family. (2) The 
learned counsel’s second argument was that under the deed, of 
agreement the respondent must be considered to have surrendered 
all her rights to maintenance as such out of the income of the 
family and what she received has become a money allowance 
taxable under the Act. 

The law is well settled that the widow of a deceased co-parcener 
in a joint Hindu family has a right of maintenance against the 
surviving’ co-parceners of the joint family quoad the share of 
her deceased husband which they take by the rule of survivorship. 
This is an absolute right which accrues to her as a momber of 
the joint family. 

It does not form a charge on the properties of the family, but 
when necessary, itmay be made into a charge on a specific portion 
of the joint family properties not exceeding her husband’s share, 
Separate maintenance may be provided for, by an apomence of 
money, or by an assignment of land. 

It cannot be disputed that at its inception, the allowance made 
payable by the male members under the deed, was maintenance 
which the respondent was entitled to receive in ber capaci.y ag the 
widow of a Hindu undivided family. She received it as main 
tenance due to her, as the widow of Kalyan Singh. The first line 
of argument proceeds upon the assumption that up till 1923 the 
respondent was receiving maintenance as the widow of a Hindu 
family. Whether under the deed of 1919, the allowance lost its 


nature as maintenance allowance is a different questign which their 
Lordships will consider later, The argument on the part of the 


~ 


THE CALCUTTA LAW JOURNAL. [Yorn 82. 


respondent is that the allowance is being received by her in her 
capacity or status as a widow of a Hindu undivided family and 
the capacity in which she was receiving it, is not affected by the 
severance in joint status that took place subsequently in 1923, in 
the family, to which she was not a party; and it is, therefore, 
exempt from terxation under section 14(r) of the Act, as the only 
requisite to be proved under the section is that she was receiving 
the allowance in question in her capacity as a member of the 
Hindu undivided family. As already stated this was the first 


_grgument put before the High Court which the learned Judges did 


not consider. 

Under the Act, a Hindu undivided family is treated as a unit 
of taxation. Section 14(1) of the Act exempts an asseasee from 
peyment of the tax in respect of any sum which he receives as a 
member of a Hindu undivided family. It is clear that the object 
of the section is to avoid’ double taxation. The question in the 
present case is what has the respondent to prove in order to claim 
the benefit of the section. , In support of his contention, Mr. 
Tucker relied on two decisions— Commissioner of Income-tax, 
Bihar & Orissa 7. Makarani Lakskmipati Sakeba (1) and Commis- 
sioner of Intome-tux, Bikar and Orissa v. Visheswar Singh (2). 
The judgment in both cases were delivered by Agarwala, J. 


"In the first case, the learned Judge stated that section 14 


(1). of the Act premises (1) a Hindu undivided family ; (2) that 
the person claiming exemption is a member of the family; and 
(3) that the sum referred to is received as a member of the family. 
Then the learned Judge made general observations about. the 
meaning and application of the section ; but no occasion arose for’ 
the applitation of the principles which the learned Judge eluci- 
dated, to the case before him, as he.held on the facts, “that the 
assesses did not, during the assessment by the Income-tax Officer 
or in her appeal from that assessment, raise the issues necessary 
for the determinatioh of the question of fact which arises under 
section 14(1)”.- The learned counsel submitted that as the condi- 


_ Hons _Tequired for applying the section as stated in the judgment 


did not exist with respect to the respondent at the time of the 


, assessment for reesons already explained, she is not entitled to 


claim exemption under the section. In their Lordships’ view all 
that is aur to be ples by the respondent at the time of 


a ty) (eal L L. R. 14 Pat. Sa 
(a) (1998) L L. Re 14° Pat, 785, 
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the assessment in order to claim exemption under the section is 
that she is, receiving the sum in question in her capacity asa 
widow of the deceased co-parcener of 2 Hindu undivided family. 
If she proves that she is receiving the sum in that capacity or 
status, then she is entitled to exemption under the section. If the 
decision means that the respondent should prove anything more 
than what their Lordsbips have stated she should prove to claim 
the exemption, then they are unable with great respect to agree 
with it. The second decision relied on does not advance the 
appellant’s case much further. In the next decision of the same 
Court, Commsisstoncr of Income-tax, Bikar & Orissa v. Maharani 
Afanjuri Kwari (1) which was stated by Mr. Tucker to be against 


him, the test to be applied when exemption is claimed under the ` 


seclion was thus stated by Fazal Ali, C. J.: “The question is 
whether the maintenance is received by her (the assessee) by virtue 
cf some right whether based on custom or law, or is in the 
nature of a gift or indulgence.” The learned Chief Justice followed 
the- previous decision of his own Court, Commissioner of Income- 
tax, Bihar & Orissa v. Visheswar Singh (2) and various other 
decisions of other Courtw including one of the Madras High Court, 
vis, Commissioner of Income-tax v, Zamindar of Chemudu (3), 
where it was held by Ramesam, J., with reference to the facts of 
the case that, “the question in the case is not whether the income 
belongs to the zemindar ‘or whether it belongs to the joint family 
of which the assessee is a member, but whether the assessee 
received his payment as a member.of a Hindu undivided family.” 
Agarwala, J. in the second decision of the Patna High Court 
referred to above, thought that the principle was stated too widely 
in that case. A few other decisions were also referred to by the 
learned counsel. Their Lordships do not propose to discuss these 
decisions in detail, as it appears to them that the test to be applied 
when exemption is claimed under the section is clear and what 
they have already stated, vis, if as in the present case a Hindu 
widow proves that she is receiving the allowance in question by 
virtue of her right or in her capacity as a member of the Hindu 
undivided family, then she is entitled to claim the benefit of the 
section. It was strenuously argued that because of the disruption 
of the joint family in 1923, the respondent can no longer claim 
herself to be member of a Hindu undivided family. Their 

(1) (1945) 13 I. T. R. 55 (Ga); I. L. R. 94 Pat, 159 (169). 

(a) (1935).1. L. R. 14 Pat. 785. 

(3) (1934) I, L. R. 57 Mad. 1023 (1087). . 
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Lordships are unable to accept this contention. The respondent 
was not a party to the partition ; it is true that the coparceners 
can break up the family, but they cannot by so doing deprive the 
widow of her right to receive maintenance as a member of the 
Hindu undivided family. 

In their view, the question to which of the groups the respon- 
dent belongs af:sr the disruption of the joint family in 1923, does 
not arise for decision in this case. 

The next question is whether by the deed of agreement the 
respondent has surrendered her rights to maintenance from the 
joint family income and got substituted in its place by virtue of 
the deed, the payment of a money allowance which on account of 
its character as such has become taxable in her hands. Their 
Lordships have already referred to the real nature of a Hindu 
widow's right of maintenance. It is perhaps tbe most valuable 
right which a-Hindu widow in a joint Hindu family under the 
Mitakshara law can have, as she has no right to a share in the 
joint family property and her right is to maintenance and main- 
tenance only. The extreme worth ef this right to a childless 
widow who has usually no other resource ina joint Hindu family 
must haye been one of the aspects of the problem present to the 
mind of the Legislature when it exempted generally from taxation 
any sum which an asseasee receives -as a member of a Hindu 
undivided family. 

Turning to zhe deed of agreement in the present case, it shows 
that the parties resorted to litigation in revenue Courts where the 
respondent raised the question that her husband died separate 
from the other members of the family, and as a result of the 
agreement which ended the dispute, she got what is described in 
the deed “as maintenance allowance, a sum of Ra, 1,000, every 
month” and what is more important, “in order to secure the pey- 
ment of the monthly allowance” the first party under the deed 
(the male mem>ers) became personally responsible and our pro- 
perty movable and immovable became liable.” It is clear that 
as the creation of a “charge,” this provision in the deed made her 
right of maintenance safe and secure. The deed ended with the 
statement that the respondent “will have no rights or interests in 
the family property excepting as aforesaid,” which means as 
correctly described by the Income-tax Commissioner, “whereby 
the petitioner (respondent) acknowledged her status to be that of 
a widow in a Hindu undivided family and declared that as such, 
she was not entitled to the estate of Kalyan Singh” her hugband, 
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Their Lordships fail to see how by the above provisions the 
respondent has surrendered her rights to maintenance from the 
family properties. It was argued by Mr. Tucker that, ‘‘even though 
the respondent techncially remained a member of the family, she 
ceased to receive the income by her title as a member of the 
family, but began to receive it by virtue of the deed which fixed 
a liability on the people concerned, irrespective of the land which 
belonged to them.” Their Lordships cannot accept this view. As they 
read the deed, the respondent by virtue of it effectively secured her 
maintenance right which was an inchoate one, by getting a charge 
created to safeguard it. Referring to provisions for maintenance 
Sir Thomas Strange in his Hindu Law—See Vol. r, page 231— 
observes “In whatever way the provision is made, care should be 
taken to have it secured. The manner of doing this is discre- 
tionary, their being no special law, directing how provision is to’ be 
made.” The respondent in the present case has only acted on 
the advice generally tendered to make the position secure in such 
cases. Instead of surrendering her right to maintenance from 
the family income, she has now made it by the deed more secure 
and definite with the result that subsequent disposition, if any, of 


_ the property by the male members, will leave her rights unaffected. 


In their Lordships’ view, the maintenance right has not lost its 
original character, of what is due to her from the income of the 
joint family as a member of the Hindu undivided family. To 
read the deed in any other sense will be to put a wrong construc- 
tion on thea document. Before they conclude, their Lordships 
should add that Sir Herbert Cunliffe, in further support of his 
case, urged that the appeal should be diamissed having regard to 
section #5A of the Income Tax Act which deals with ‘Assessment 
after partition ‘of a Hindu undivided family.’” That sec- 
tion after stating in clause (1) :—‘'Where at the time of making 
an assessment under seclion 23, it is claimed by or on behalf of 
any member of a Hindu family hitherto assessed as undivided that 
a partition has taken place among the members of such family, 
the Income-tax Officer shall make such inquiry thereinto as he may 
think fit and if he is satisfied that the joint family property has 
been partitioned among the various members or groups of members 
in definite portions, he shall record an order to that effect.........” 
states under clause (3) “where such an order has not been passed 
ia respect of a Hindu family hitherto assessed as undivided, such 
family shall be deemed, for the purposes of this Act, to continue 
to be a Hindu undivided family.” It was argued that when in 
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the course of assessment proceedings initiated after a partition in a 


joint Hindu family, the question is raised as in the present case, 


whether the assessee still remains a member ofa Hindu undivided 
family, it is incumbent on the Incomstax Officer to pass an order 
as required by clause (1) of section 25A, and such an order not 
having been produced in this case, the appeal should be dismissed. 
The point is a new one and except for some departmental corres- 
pondence proper materials for deciding the question have not 
been placed before their Lordships. In the circumstances their 
Lordships refused to hear arguments on this new point. 

For the reasons mentioned above their Lordships will humbly 
advise his Majesty that this appeal should be dismissed with 
costs. : 


Solicitors, India Ofise: Solicitors for the Appellant. 
Chapman, Walkers : Solicitors for Respondent.’ 


A T, M. Appeal dismissed. 


APPELLATE OIVIL. 


Before Mr. Justia G. N. Das. 


JITENDRA NATH MONDAL 
D. 


NANDALAL DAS AND orurrs.* 


Code of Civil Procedure (Act V of 1908), order 31 rule 100, application under, 
rejected —Suit Aled under order 21 rule 103—Prewions possession proved 
but tite te entire siii land not established—Plaintiff, if entitled to 
possession af the entire suit lond—Sjecific Relief Act (I of 1877), 
section 9 
The plaintiff in a sult can only succeed on the strength of his own title 

and not on the weakness of the title of the defendant 1 


*Appeal from Appellate Decree No, 97 of 1943, against the decree of 
G. M. Chatterjee Esq., Subcrdinate Judge, Asansol of Zillah Burdwan, dated 
the 1fth Juno, 1942, reversing the decree of Abdul Quisem Esq., Munaiff, and 
Court of Asansol, dated the roth February, 1941. 
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Fagadis Narain v. Nawab Said Ahmed (1) followed. 


Plaintiff's exclustve and peaceful possession for a long time gives rise to 
an inference of his title against a trespasser a d entitles him to a decree for 
possession against a trespasser but if his possessian be merely that of a co- 
sharer it is quite meaningless to my that he was in posession of a share 
greater than that to which he is entitled and mere previous possession will not 
entitle a plaintiff to a decrees for recovery of possession excep: In a sult under 
section 9 of the Speolfic Relief Act. 


Banku Behari Christian v. Raj Chandra Pal (a); Satih Chandra De v. 
Madan Mohan Jate (3); Kiron Chandra Roy y. Prasanna Kumar Chtkravarty 
(4); Meresk Chandra Basu y Hyder Sheikh Khan (5); Foygepal Sinks v. 
Probedh Chindra Bhattacharjes (6) and Mussemat Sundari’s case (7) discussed 
and reviewed. i 


Though in the summary proceedings under order a1 rules ọ8, 69 and 101 
the enquiry is directed to scope of possession, a suit under order 31 rule 103 
is based on the right to possession and not on mere possession at the relevant 
date. 


Unni Moidin v. Peokar (8) and Syed Abdul Hakim v, Mangal Chand (9) 
referred to. ` f 

A suit under order a1 rule 103 Civil Procedure Code is not akin toa 
suit under section 9 of the Specific Relief Act and the plaintiffs in a suit under 
order 31 rule 103 oannot succeed by merely showin: that they were in posses- 
sion and had been dispossessed and they must establish their right to posses 
sion on the assumption that they were not in possession on the date of the 
order under rules 98, 99 and 101. 


Muralidhar v. Fainti Prosad (10) approved. 
Appeal by Plaintif. 
Suit under order 21 rule 103 of the Civil Procedure Code, for 


declaration of Nishkar title, for Khas possession and for permanent 
injunction. 


Messrs, Bankim Chandra Mukherjee and Mudtipada Chatterjee 


for the Appellant. 


Mr. Jagadish Chandra Ghose for the Respondent. 
C A. Vo 


(1) (1945; 50 C. W. N. 477 (P. C.) ; 81 C. L. J. 197. 
(a) (1909) 14 C. W. N. 14r. 
(3) (1930) 1. L. R. 58 Cale. 29. 
(4) (1933) 38 C. W.N. 435;I L R, 61 Calo. 419. 
(5) (1928) 49 C. L. J. 83. 
(6) (1935) 40 C. W. N. 81. 
(7) (1889) L. R. 16 L A. 186. 
'(8) (1920) L L. R. 44 Mad. 227. 
(9) (1937) L L. R. 17 Pat. 164. 
(10) (1933) L L. R, (1933) All. 703. 
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seb The following Judgment was delivered: 
1947. Das, J. :—This is an appeal by the plaintiff against the judg- 
Jitendra ‘Nath ment and decree of the Subordinate Judge, Asansol, District 
TE Burdwan. 

Nandalal Das. Briefly stated, the plaintiffs case is that the disputed property 
Mas ti belonged to Kamaruddin Molla who sold the same to plaintiff's 

sad father on 6th March, 1933 and on 17th November, 1938. 


Defendant No, 1 purchased the disputed property in T. Execu- 
tion Case No. 103 of 1938 ageinst the heirs of Kamaruddin, The 
plaintiff having been dispossessed on 8th November, 1939 by defen- 
dant No. 1 at the time of taking possession in the said Execution 
case, the plaintiff filed an application under a1 rule 100 Code of 
Civil Procedure which was dismissed on 13th May, 1939. The 
plaintiff accordingly filed the suit for declaration of the plaintiffs 
Nishkar right in the suit land, for Khas possession on demolition of 
the huts erected by defendant and for permanent injunction. 

The suit was contested by defendant No. r mainly on the 
ground that the plaintifs Kobala was a Benami transaction, that 
the plaintiff or bis father had no possession, that the Province of 
Bengal who had got the disputed land sold for non-payment of 
court-fees, and at which defendant No. 1 purchased, was a neces- 
sary party. 

The trial Court held that the property belonged to Enayet Ali 
father of Kamaraddin, that the plaintiff’s father’s purchasé from 
Kamaruddin was not a Benami one, and this purchase being prior 
to that of the defendant No. 1, the latter did not acquire any title 
by his auction-purchase of the interests of Kamaruddin’s heirs, the 
judgment-debtor having no saleable interest at the time; that the 
plaintiff and his father were in exclusive possession, the other heirs 
of Enayetulla did not claim any title or possession, that the plaintiff 
was dispossessed on 8th November, 1939, that the defendant No. x 
was estopped from challenging the exclusive title and possession 
to the plaintif. In the result the pane suit was decreed 
in full. 

The defendant No. I sched an appeal. 

The lower appellate Court found that the disputed property 
belonged to Enayetulla, and on Enayetulla’s death, devolved on his 
son Kamaruddin, his widow Nabijan and his daughter Shajadi ; 
that the sbares of Nabijan and Shajadi were not lost by adverse 
possession, the posseesion of Kamaruddin was pcssession on behalf 
of Nabijan anc Shejadi, Kamaruddib’s sharé which ‘was 7/rath had 
passed to the plainte father ty Bis purchase in 51933 which was 


ib 4 
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not a Benami one, that as the plaintiff was suing for Khas possée 

sion, he can succeed only on the strength of his title, that no 
question of estoppel arose. In the result, the appeal was allowed 
in part, the plaintiffs title to the extent of 7/rsth share of the suit 
land was declared and the plaintiff was directed to get joint posses- 
sion with the defendant and the rest of the prayers was disallowed. 
Plaintiff was awarded 7/rath share of the costs of the suit, defen- 
dant No, 1 was allowed s/rath cost of the appeal, which was to be 
set up. 


The plaintiff has appealed to this Court. 

Mr. Bankim Chandra Mukherjee appearing on behalf of the 
appellant contends that the lower appellate Court has made a new 
cass of title being with Enayetulla. He next contends that as 
the plaintiff and his father were in possession of the whole of the 
disputed lands for a long time the plaintiff is entitled to a decres 
for the whole even though his title extends to 7/12th share, the 
defendant being a tlespasser. He further contends that the , suit 
being one under order 21, rule 103 Civil Procedure Code, he can 
succeed on proof of his possession at the date of allegad dispoases- 
sion as the dispossessor waa a mere trespasser, the plaintiff having 
some title, 


I shall deal seriatim, with these contentions. As regards the 


first contention, Mr. Mukherjee refers to a passage in the judgment 
of the trial Court to the following effect : “From the pleadings ‘of 
the parties it is almost an admitted case that the disputed property 
did belong to Kamaruddin Molla.” Ido not think, the Munsift 
was right in his observation. The defendant No. 1 traversed the 
title and possession of the plaintiff and of Kamaruddin. An issue 
was joined on the following terms: ‘Has the plaintiff any right, 
title or interest in the disputed properties”, . In the case of Jagadis 
Narain y. Nawab Said Akmed Khan (1) their Lordships of the 
Judicial Conimittee ‘held that a „plaintif suing in ejectment can 


only succeed on the strength of his own title. There is no obliga-. 


tion on the defendant to plead posaible defects in that title. 
It is sufficient that in the written statement the plaintiffs title is 
denied. This contention therefore fails, 


The second contention, in my opinion, is also not sustainable. ’ 


Tt is opposed to the settled view of our Court. Mr, Mukherjee 
has relied on the decisions in Banke Behari Christian v. Raf 


(1) (1945) 50 C. W. N. 477 (P. C); 81C. LJ. tom | ; 


t 
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Chandra Pal (1) ; Satish Chandra Dev. Madan Mohan Jate (a); 
Kiros Chandra Roy vx. Prasanna Kumar Chakravarty (3) and has 
argued that as bis vendor Kamaruddin obtained exclusive posset- 
sion of the whole and as the plaintiff's father and then the plaintiff 
were in such possession, though short of the statutory period of 
12 years, nevertheless he can successfully maintain an ejectment 
against the defendant No. r who is a mere trespasser. 


In the present case, the plaintiff prayed for declaration of 
bis exclusive title and for recovery of Khas possession on an alle- 
gation of dispossession and for demolition of the structures erected 
by the defendant No. x after he took possession. In my opinion, 
the plaintiff in the suit as framed, can succeed only on the 


_strengtb of-his titla and not on the weakness of the defence. I 


shall now deal with the above cases. 


In the case of Banku Behari Christian v, Raj Chandra Pal (1), 
the plaintifs had failed to prove the Mokararititle set up by 
them, but had proved their tenancy right by possession on payment 
cf rent. This was held to be sufficient to maintain a suit for 
recovery of possession against the defendants who were trespassers, 
It is apparent that the title proved by the plaintiffs was exclusive 
and entitled them to possess the whole of the land. The general 
observation made at pege 143 must be read in the light of the 
facts of the case. Inthe case of Satish Chandra De v. Madan 
Afohan Jate (2), which was decided by Page, J. sitting singly, 
his Lordship held that the right of the plaintiff to eject the defen- 
danta did not rest merely on bare and unexplained prior posses- 
sion but that the possession of the plaintiff was by virtue of a title 
derived from the maliks of the lands which gaye them a right for 
possession. His Lordship exoressly held that it was not necessary 
for him to consider whether a cosharer can eject a trespasser 
from the entirety of the premises. The wide statement of the law 


in the early part of the judgment was obiter. The case of. 


Kiron Chandra Roy v. Prosanna Kumar Chakravarty (3) does 
not really assist the appellant. After referring to the decisions of 
the different High Courts their Lordships (Malluk, and-Jack, J.J.) 
observed: “So far as. this High Court is concerned, it is well 
settled by decisions which are binding upon us that mere previous 
possession will not entitle a plaintiff to a decree for recovery of 


“ur, 


= 


(1) (1909) 14 C. W. N. 141. 
(a) (1990) 1. L, R. 58 Cak. 29.” 
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possession except in a suit under section 9 of the Specific Relief 
Act” Referring to the decisions in Benku Behari Christian v. 
Raj Chandra Pal (1); Satish Chandra Dey. Madan Mohan Jats 
(2), which have been relied on vy Mr. Mukherjee, their Lordships 
observed that “in all these cases previous peaceful possession for a 
long time gave rise to an inference of title in the plaintiff as against 
a trespasser and entitled him to a decree for possession against 
@ trespasser who had no right whatsoever to possession. In the 
present case, the finding of the Court of appeal below is that the 
possession of Kamaruddin was not exclusive but was on behalf of 
himself and his cosharers viz„ his mother and sister. The view 
taken in the cise last cited has been applied to the case ofa 
co sharer seeking recovery of possession of the whole of the pro- 
perty, in the case of Naresh Chandra Basu v, Hyder Sheikh Khan 
(3), a decision of D. N., Mitter, J sitting singly which was affirmed 
in Letters Patent Appeal No. 104 of 1928. The view taken by 
Mitter, J. was reaffirmed in the case of Joypopal Sinha v. Probodh 
Chandra Bhattacharjee (4) which was also a case of co-sharer 
seeking to recover possession of the whole. At page 83, Nasim 
Ali, J. observed as follows:— “In the second place, Musasemat 
Suxdart’s case (5) is not an authority for the proposition that 
where a person brings a suit for ejecting a trespasser and is not 
defending his possession, he can eject the trespasser from the 
whole of the land. If a person has entered into possession law- 
fully and peaceably and if his possession is attempted to be 
disturbed by a person who has no title, he can maintain his 
possession by an ‘injunction from the Court, if, however,--he is 
dispossessed and does not sue for possession under section 9 of 
the Specific Relief Act, he can only succeed on the strength of his 
own title”. Mr. Justice Henderson who concurred in the decision 
went on to state that: “In the second place, the previous posses- 
sion of the plaintiffs was merely that of co-sharer and it is quite 
meaningless to say that they were in possession of a share greater 
than that to which they were entitled.” The second contention 
therefore fails, As regards the third contention, I have pointed 
out that the suit is not strictly in terms of order 21 rule 103 Civil 
Procedure Code. But assuming that it is so, I think the plain 


(1) (1909) 14 C. W. N. 141, 
(2) (1930) L L. R. 58 Cak. ag. 
(3) (1998) 49 C. L. J. 83. 

(4) (1935) 40 C, W, N. Bi. 

(5) (1889) L. R. 161, A. 195, 
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words of the rule negative this contention. A suit under the rule 
is expressed to be a suit “to establish the right which he (plaintiff) 
claims to the present possession of the property.” It is a suit based 
on the right to possession and not on mere possession at the rele- 
vant date, It is true that in the summary proceedings under 
order a1 rules 98, 99, 101 Civil Procedure Code the inquiry is 
directed to question of possession but the’ scope of the suit under 
rule 103 is much wider. This view is fully supported by the 
decisions in Unni Moidin v. Peokar (1) and Syed Abdul Hakim v. 
Mangal Chand (2). It has been held in the case of Muralidhar 
V. Jainti Prosad (3), that a suit under order sr rule 103 Civil 
Procedure Code is not akin to a suit under section g of the 
Specific Rellef Act and the plaintiffs in a suit under order 21 
rule 103 Civil Procedure Code cannot succeed by merely showing 
that they were in possession and had been-dispossessed, they must 
establish their right to possession on the assumption that they 
were not in possession on the date of the order under rules 98, 99, 
tory. This contention also fails. 

In the above view, it is not necessary to deal with the conten- 
tion raised by Mr. Jagadish Chandra Ghosh appearing for the 
respondent that the Province of Bengal who was io substance the 
decree holder at whose instance the sale at which the defendant 
No, r purchased was held, was necessary party to the suit under 
order a1 rule 103 Code of Civil Procedure. 

The appeal accordingly fails and must be dismissed with 
costs. 

S K B58 C 


l Appeal dismissed. 
(1) (1920) 1. L. Re 44 Mad. 237. | 
(a) (1937) LL Ro ry Pat. 164, 

(3) (193a) I, LR. (1932) Al, 703. 
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Bofore Mr. Justice R. C. Miller and Mr. Justice 
Amiruddin Ahmad. 


- GOSTHA BEHARI DE 
y. 
PURNA CHANDRA DE AND oruxrs.* 


Hinds Law—Debotiar—Shebaite—Managing thebaii of a Jamily deity grant 
ing lease for legal necessity te some of the-other skebaite—Lessees sold 
thelr interest to the plaintiff— Plaintiff dispossessed by the new lessee af 
the village commtitice whe claimed the deity as village deity—Former 
lease, if valid—Managing shebait, powers of, if like a trustee-—Dred of 
dedication, if can confer larger pewers—Remand on the points vis., 
(1) whether the managing shebait in a particular institulion had power of 
frenting leases and (2) whether, on evidence, there mas legal nectssity— 
Decislons thereon, if questions of fact and {f com be challenged in second 
aspenl—The question of the validity or aitherwise of the sald lease, if 
should be allowed te be raised for the first time in appellate Court, when 
ii was not raised nor any ismus framed thereen in trial Court. 


Although shebalts are not strictly trustees, yet the same principles which 
are applicable to trustees are applicable to shobaits in the matter of allena- 
tions and bringing of suits 


Kekilaswari Dasi’s case (1); Raja Peary Mohan Mubberjee v. Menohar 


Mukherjee (2) and the principles laid down in Huddserfield Banking Company 
v. Henry Lister & Son (3) referred to, 


Ordinarily a managing shebait has the powers of management only i, ¢., 
to manage the worship and carry on the day to day administration of the 
affairs of the Deity but ina particular deed of dedication he may be giron 
larger powers and there would be nothing Ulegal in it. 


When a case is remanded to the lower Court on the polantas wis , whether 
the managing shebait in a particular institution had power of granting lenses 
and whether on evidence there was legal neceselty for the same, the decision 
thereon was on questions of fact and oannot be challenged in second 
appeal, 

The question vis. whether the lease granted by the managing shebalt 
to some of the other shebalts is valid or not should not be allowed to be ralsed 
for the first time in appellate Court when it was not raised nor any issue 
framed thereon in tris! Court, 


*Lettera Patent Appeal No. 24 of 1944, against the judgment of Mr. 
Justice R. F, Lodge, dated the roth August, 1944 in Appeal from Appellate 
Decree No. 58 of 1943. 


(1) (1906) 5 C. L. J. 597. 
(a) (1901) L, R. 48 L A. 258%; I. L R. 48 Calo, 101914 4C. L. J. 86. 
(9) (2895) s Ch. 273. 
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A trustee-can buy from costed gue trust but such a purchase would not be 
upheld by the Court unless the purchaser trustee shows, and the onus js on 
him, that he did not take advantage of his position as trustee and made the 
fullest disclosuro at the time of the bargain and quostlohs of fact would 
necessarily arise in such oases. 


Appeal by Plaintiff under section 15 of Letters Patent. 


Suit for ‘declaration of title, for possession and for mesne 
profits. ` ' 


The material facts appear from the judgment. 
Messrs. Hira Lal Chakravarty and Shyamadas Bhattacharjya 
for the Appellant. ` 


Mr, Apurbadhan Mukherfee for the Respondents. 
C A. vV 


The judgment of the Court was as follows — 

The subject-matter of the suit in which the appeal arises is a 
tank belonging to Deity, Sri Sri Bishalakshi Thakurani. In 1907 
one Abhoy Charan De purporting to act as a managing sebait 
granted a mourasi mokorari lease of the said tank to four persons, 
Annada Prosad De and others at a rental of Ra 15 per year. 
Abhoy Charan De died in :9to when another person became 
the managing sebait. In 1916 the original lessees, Annada and 
others, or their heirs as the case may be sold their leasehold 
interest to Gostha Behari De, the plaintiff in the sgait, In. 1932 
the villagers of the village claimed the Deity to be a village Deity 
and appointed a committee to look after the affairs ofthe said 
deity. Two members of the Committee let out the said tank 
to defendant No. 34. 

It is the plaintifi’s case that in 1934 he was dispossessed by 


defendant No. 34 aided by the members of the said committee. . 


In 1935 he instituted the suit for declaration of bis title asa 
mokorari mourasi tenant of the said tank, for possession and for 
mesne profits. 

One of the defences raised in the suit was that the Deity was a 
vilage Deity. That defence was negatived.and it was found that 
the Deity was a family Deity of the Deys of that village. That 
defence has not been repeated either before us or before our 
learned brother Mr. Justice Lodge, 

The suit had a chequered history. The learned Munsiff decreed 


the suit in part by making a declaration of title in favour of. 


the plaintiff and giving him possession. Butno decree was given 
for mesne profit. An appeal from his decree was heard by 


af 


ai 
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“Mr, Roxburgh, as he them was, who affirmed the decree of the trial OYB | 
Court. There was a second appeal to this Court by some of the ` JAg. 


defendants being Special Appeal No. 1553 of 1937. It was heard Gostha Behari De 
by Mr. Justice Sen, who set aside the decision of Mr. Roxburgh, . 

as he then was, and remanded the case to the lower appellate Court Paroa Chandra sê 
giving specific directions regarding two points. Ho asked the 

lower appellate Court to record. findings on the question as to ` 

whether there was a legal necessity for granting the lease which 

Abhoy gave in the year 16907 to Annada and others; and a)’ 

whether Abhoy as managing sebait of the Deity ned the power 

to grant the lease. 

The learned Subordinate Judge of Howrah heard the matter 
after remand. Ho came to the conclusion that there was legal 
necessity for the said lease ; that Abhoy was the managing sebait, 
and had ag such the power to grant leases without ` the ` concurrence 
or consent of the other sebaits. 

Against the judgment and decree of the learned Subordinate 
Judge some of the defendants preferred an appeal to this Court 
being second appeal No. 58 of 1943. That appeal was heard by 
our learned brother Mr. Justice Lodge, who allowed the appeal, 
but at the same time granted leave to file an appeal under the 
Letters Patent. The Letters Patent apes was nee Iti is No. 34 
of 1944, which is now before us. - 

“ Mr. Justice Lodge agreed with the wa aneii Court that 
there was legal necessity for the lease. He repelled the argument 
of the appellants to the effect that the lease was void inasmuch as © 
all the sebaits had not granted the same. Bat he allowed the 
appeal on two grounds. First, that the lease granted by Abhoy 
alone was invalid inasmuch as in law a trustee cannot delegate his 
powers to a-co-trustee in any matter concerning the trust estate 
and that principle was applicable to sebaits. The second ground 
on which he allowed the appeal was that the lease could not be 
upheld because the lessees were some of the sebaits of the Idol. 
For the reasons hereinafter appearing, we cannot on with our 
learned brother Mr. Justice Lodge. “i 2 

In the plaint the plaintiff stated that jabs Charan De, who 
had granted the lease in the year 1907 was the managing sebait 
and that in this institution the managing sebait had the Te 
to grant leases, 

The case of the plaintiff was not that Abhoy Charan De was 
exercising the powers delegated to him by the other co-sebaits 
in the matter of the lease, The firt ground on- which the 


4 
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second ‘appeal was allowed eer NAN in our indecent Re 
__ sustained. 


We have already stated ‘that our aana brother, Mr. Jua ; 


~ Lodge held that where there are several trustess, it is not the law : 


that all must -join when a trust estate or a part thereof was being 
alienated, ; ‘ 


-_ 


Although sebaits are not aay aites it has N held.in a - 
series of cases that the same principles, which are applicable to .. 


trustees, are applicable to sebaits in the matter of alienations and 


bringing of suits and one of those principles is that where there are - 


several trustees all of them must act together. We need not refor 
to the several cases on the point. They proceed upon the principle 
that had been laid down in Hwddersjisld Banking Company. yv. 
Henry Lister & Son (1). . Nearly all the cases are reviewed in 
Kokilaswari Dasi’s case (2). 

The second proposition is that a ga sebait has sadina 


the powers of management only, that is to say, to manage the ~ 


worship and carry on the day to day administration of the affairs of < 


the Deity. A 2 
But in & particular. debattar, ‘the managing sk may tas 


larger powers; For ‘instance, the deed of dedication itsglf may . 


give him larger powers and by its terms define those _ 
and if it did there would be nothing illegal i in it. - 

When the appeal came on for hearing before Mr. Roxburgh, , as 
the additional District Judge of Howrah he did not enter into the 


question as to. whether Abhoy had the: power to grant the lease | 


without the consent or the concurrence of his co-sebails. Our 


` learned brother Mr. Justice Sen pointed out that the, mere-fact that - 
a person was a managing sebsit would not necessarily give him . 


the power to alienate the debattar property by way of sale, mortgage 


or lease. He remanded the case with-the express direction to the _ 


lower appellate Court to.find out as to whether im this institution | 


the managing sebait. had the power to grant leases. The learned .. 


Subordinate Judge ‘after remand reviewed the ‘evidence and came- 
to the conclusion that Abhoy as the managing sebait had the power 


that that. question iş to be investigated on the facts of ths ¢ase-and + 
the learned Subordinate Judge came to that conclusion after, . 
discussing the evidence. The question, therefore, was a question 


“(10 (1895) a Ch, 273 173. 
` (a) (1906) 5 C. L. J. ad 


‘to grant the lease. . Mr. Justice Sen’s Judgment. clearly indjcated _ 
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of fact and was treated as a question of fact. In second appeal 
that finding can only be revised if it be found that there is either 
no evidence in support thereof or it is based on evidence which is 
inadmissible in law. We have gone carefully through the judg- 
ment of the learned Subordinate Judge after remand and the 
evidence has been placed before us in some detail. We cannot say 
either that that finding is based on no evidence, or that the learned 
Subordinate Judge had relied upon evidence which is inadmissible 
inlaw. The finding of the learned Subordinate Judge that Abhoy 
had as managing sebait the power to grant the lease is a finding of 
fact which was not open tu revision in second appeal. 

The next question is the question of legal necessity. On tbis 
point also there is a finding of fact based on evidence. The learned 
Advocate -appearing for the defendants respondents has urged that 
in arriving at his finding the learned Subordinate Judge miscon- 
ceived the evidence of defendants’ witness No. 7. We cannot 


-agreé with that contention. The plaintiffs case of legal necessity 


is that the endowment bad very little income. Money was required 
for the.purposes of paying the debts incurred on account of d' liti- 
gation which the Deity had with a third party and for re-excavating 
the tank. In support of his case he led oral evidence-and also put 
in an old Furd, exhibit 6. The effect of the oral evidence and of 
the Furd is that the Selami which was obtained on the-grant' of: the 
lease of 1907 was ‘utilised for those two purposes. The learned 
Subordinate Judge laid great emphasis upon exhibit 6, which he 
found to be a genuine document. Defendants witness No. 7 
stated in his evidence that the debattar had very little income, that 


about the year 1926 or go, ten or twelve years before his deposition. 
He did not admit the reexcavation about the time of the lease. 
Having made the statement that there was no appreciable income of 
the debattar estate he said that for the purposes of meeting the 
costs of the re-excavation money was raised ; and the case that he 
made was that for the reexcavation, which was made forty years 
back, that is to say,-in the year 1896, money was, raised on a 
usufructuary mortgage. from one Bhutnath, who repaid himself by 
taking the usufruct of the tank for about twelve years. The crose- 
examination of this witness makes it quite clear that he was very 
unfriendly to the, plaintiff. He admits a crop of criminal cases 
between him and the plaintiff, or between others and the plaintiff 
in which he deposed for the plaintiffs opponents and all those caseg 
tosulted in me a aa a hg panni: The learned Subordinate 


+ LAN 


the tank was re-excavated twice, once in the year 1896 and another - 


THE CALCUTTA LAW JOURNAL,’ [Vou $s. 


: Judge’s language when dealing with the evidence of this witness is a 
littl unhappy. But what the learned Subordinate Judge meant 
to say was that as the debattar property had little income, money 
-had to be raised for re-excavating the tank, that the tank was in 
fact re-excavated, but he could not believe that part of the state- 
ment of the said witness which implied that the tank was not 
re excavated about the year 1907 but ten years earlier and not 
with the money which was the Selami of the questioned lease, 
but with the money advanced by Bhutnath on a usufructuary mort- 


‘gage. The finding of the learned Subordinate Judge after remand 


that the lease was for legal necessity is a finding which is not open 
to revision in second appeal. In fact Mr. Justice Lodge refused 
to revise that finding, but the respondents before us asked us to 
-Tevise the finding on the ground that the learned Subordinate 
Judge misread the evidence of defendant's witness No. 7 although 
in arriving at his finding the learned Subordinate Judge relied 
upon other evidence the credibility of which cannot be challenged 
in second appeal, 

We will now have to deal with the second reason on which Mr. 
Justico Lodge allowed the appeal. That reason is that as the 
lessees were themselves some of the sebaits the lease itself was 
invalid. In the written statement this defence was not specifically 
taken but a vague statement was made.. The statement is that the 
leseses had not the legal capacity to take the lease. No issue was 
raised at the trial Court and there was no discussion of this point 
before it, 

The point was first formulated in appeal in a definite shape 
before Mr. Roxburgh, as he then was, who noticed it but overruled 
the same. The defendants preferred the second appeal which was 
heard by our learned brother Mr. Justice Sen. It does not appear 
from his jadgment that the point was seriously pressed -before him 
because there was no indication given in his judgment. . But we 
are not giving any weight to the fact that the point does not appear 
in the judgment of our learned brother Mr. Justice Sen. We think 
that the point ought not to have been allowed to be raised at the 
appellate stage either before Mr. Roxburgh, as he then was, or 
before Mr. Justices Lodge who decided the second appeal. 
The principles which govern alienations by trusteee are applicable 
to allenations by sebaits. That proposition is now settled beyond 
doubt by the decision of the Judicial Committee in the case of 
Raja Peary Mohan Mukerji v. Monohar Mukerji (1) It is 


(1) (1921) L, R. 481, Al ass; I. L, Ry 48 Calo, 1019; 34 C: Le J. 86, 
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therefore necessary to examine those principles. The sale by 
a trustee for sale to himself or to a Benamdar of his is absolutely 
invalid. The reason being that a man cannot both be the vendor 
and the purchaser. But in other cases there is no absolute bar 
to a purchase by a trustee. A trustee can buy from the cestui que 
trust. There is no absolute bar but such a purchase would not 


be upheld by the Court unless the purchaser trustee shows, and — 


the onus is on him, that he did not take advantage of his position 
as trustee and made the fullest disclosure at the time of the bargain. 
A trustee cannot also place himself in such a position where there 
may be a possibility of conflict between his interest and his duty. 
Such being the law, questions of fact would necessarily enter into 
the picture where a purchase by a-trustee other than a trustee for 
salo is challenged. If the case is to be regarded as a casó of 
purchase by a trustee from the cestui que trust the purchaser 
trustee should have the opportunity to show that he made full 
Cisclogure and dealt with the transferor (the managing ba at 
arm’s length, 


Even for the purposes of showing that there was a possibility of 
conflict of interest and duty it may be necessary to ae 
facts. 


We are oidini of opinion that this ground on which the 
judgment of Mr, Justice Lodge was rested ought not to have been 
allowed to be raised at the appellate stage, seeing that if the ground 
had been taken in that specific form in the Court of first instance 
there might have been an answor by the plaintiff on facts, 


We accordingly allow this appeal and restore the judgment -and 
decree of the trial Court. The plaintiff will be entitled to costs 
throughout, | l p : 

8. K. Be; & C E ' Appeal allowed. 
Judgment and decree of trial Court restored, 
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in Mr, Justice R. F ‘Lodge ani Mr.. Justice 
G. N. Das. : à 


MIDNAPORE ZEMINDARY CO., LTD. 
g. 


SARADINDU MUKHOPADHYAY. * 


Lien—Sateage Hen—Puini Regulation (VIII af 18191) section 13 d (4) deposit 


by darpainidar under, tf creates a salvage lien i. e, a first charge— 

Derpatxidar takes over possession under section 13 ct (4)—Frrther 

rejief on basis of salvage lien, if can be allowed—Hisction—Bengal 

Tenancy Act (VII of 1885), section r71—-Rent, a first charge 

| Section 1955 if affects the rights and incidents of putni tenures governed 
A by previous enaciments in force—Ihe words “salvage lien” used in 

Privy Conucil decision is A. H, Forbes y. Maharaj Bahadur Singh (1), 4f 

fives mere descritilon of the lien or carries the actual incidents attached 

to it—Darpetnider’s deposit, if creates a salvage lien independently of 
section 15 cl (4) of Regulation VIII of 181g—Sale of Land fer Revenus 

_ Arrears Act (I of 18445), section 9, deposit under, if creates suck Hen 
Excess Profits Tan Act (XV ef 1940), sectton 7, affect of—Tranyfer of 
Property Act (IV of 1582), sections 594, ya—Darpainidar, if entitled, te 

. add the anownte of kis subsequent payments te the original depestt by 
ty hiee—Ike order in which the disbursement of receipts of rent is fo be 
made by the depositor darpainidar im possesion. 

-The deposit made -by -Darpatnider under section 13 ol (4) of Regulation 
VII of .1819 created ea a al fa PEET 
priority over the pulsne mortgagees. ; ea 

A. H. Forbes v. Maher Bahadur Singh (1) dlatngatahed, 

Ramjibon Bhadra y. Tasuddin Kasi (a) approved, ae 

A darpatnidar making such a deposit would haye to elect whether to 
chaim relief provided by the Regulation or.that ia the nature of salvage len 
much as giren by section 171 of the Bengal Tenancy Act j bat once he elects 
to olaim relief under the Regulation by taking possession of the Patni tenure 
he oannot. claim the other relief also. ~ 


E ae E E A 


section 171 Of the Bengal Tenancy Act wonld not kave priority over 
darpatnidar’s Hen under section 195 of the mid Act which provided that 
nothing in the Act should affect any enactment, previous to it, relating to. 
patn! tenures so far as it relates to those tenures, 


t Appeal from Origina! Deores No. 53 of 1941, with three sets of Croese 
Objections, against the decree of J. N. Basa Roy, Esq., Subordinate Judge of 
District Nadia, dated the goth September, 1940. 


(1) (1914) La R. 411. A, 91 P, Cy LLa Re 4t Cale, 926 ; a8 C, Le J. AM 
(s) (1911) 18 G, W. N., 404, 


ER 


4 


4 


i m ao 
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A. H. Forbs v, Maharaj Bahadur Singh (1) followed. . - 


The words “salvage lien” used in the Privy Come'l decslon in A. H. 
Ferber v. Maharaj Bahadur Singh (1) were used merely =s descriptive of 
the right and do not carry all the incidents attached to It nee to Martim 
Law or to the Irish Courts, - Cer oe, a 


No “salvage lien” independant of statute was created by “he darpatnidar 
making a depos't. It follows therefore that the darpatnidar merely obtained 
a lisa which would be postponed to all the prior mortgages, 


Kinu. Ram Das v. Mosafar Hossain Saha (2) followed. 
Nugenderckunder Ghose v, Sroematee Xaminse Desses a and Morohar 
Das Mohanta y. Hasari Muli (4) relied on. - a” an ot ae 


A mortgagee making deposit under section 9 of Act I of 1845 of arrears of 
government revenue and thereby preventing tho estate from belng sold for 
arrears oan recover the same with interest from the ais! but no kipa 
jino on the estate is created thereby, . ` a S : 

Nugenderchunder Ghose y. SR ee oe ae E 


Though section 7 of Bengal Act XV of 1940, in effect, amended 


` 
+ 


section 13 of the Regulation VII of 18:9 by ddding two olauses providing for ` 


“salvage lien” of the nature of that provided by section 171° of - the "Bengal 
Tenanoy Act, yet it does not follow that the legislature regarced the original 


section as giving to the darpatnidars rights as ee, 


the amendment on other persons whose interests are affected. 


The darpatnidar is entitled under section 72 of the Transfer of Property 
Act to add the subsequent payments to his original deposit. -. 
Bihari Lal Birwas y, Nasimannessa Bibi (5) dissented from. 


The mortgagee in possession can spend the Income in any way agreed 


upon between -him and-the mortgagor provided the securities- of the prior. 


mortgagees are not thereby imperilied. Ah - 


Tho darpatnidar making the deposit under section 13 cl (4) of Regu- 


lation VII of 1819 should ‘disburse the amount ôi ront received in the 
following order m~ e> , 

(1) payment of axes of sial, aid 

(a) payment of patni rent to remindar, aed 

(3) purchaser of subordinate tenures, if requested to do so by the patnidar, 

(4) liquidation of his claims against the patnidar for advance made 
gubs-quent to his original deposit, and 

(3) payments towards the original deposit. 


on 
“ 


(1) (1913) LR, 41 LA. or P, C. p1. L'R. 41 Calo. 926 ; a5 C. L J. 434. 
(a) (1887) 1. L. R. 14 Calo. 809 F. B. 

(3) (1867) 11 Moo, I: A. s41 P. C. 

(4) (1931) LL R. BI A MI PLC. 54C. L J. 185, 

(5) (1917) 97 C; L, J. 480. 
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Appeal by Defendant No. 8. 


Crose-objection on behalf of the Respondents Surput ‘Sing, 
Mahiput Sing and Bhuput Sing under Order 41 Rule a2 of Civil 
Procedure Code. 


Crose-objection on behalf of Maya Debi for self and as heiress 


` of Debnandan Mukhopadhyay under Order 41 Rule aa read 


with Order 4? Rule x of Civil Procedure Code. 


Cross-objection on behalf of Respondent REE Mukho- 
padhyay under Order 41 Rule 22. 


Suit for realisation of mortgage dues and other reliefs. 
The material facts will appear from the judgment. 
Messrs. Atul Chandra Gupta, Jitendra Kumar Sen Gupta and 


[nanendra Nath Mukherjee for the Appellant. 


Messrs. Rajendra Bhusan Bakshi, Amal Kuwar Mukherjee and 
Sushil Kumar Biswas for the Respondent No. r. 


Mr. Apurbadhan Muhherjes for the Respondent Nos. 3 to 5. 
Dr. N. C. Sen Gupta, Messrs. Amarendra Natk Bose, 


Gour Mokon Dutt and Satya Charan Pain for tho Respondent 


No. 6. ` 
Mr. Suskii Rusa Bismas for the Added Respondent. 


The following judgment was delivered : 


Lodge, J.:—This is an appeal against the judgment and 
decree of the Subordinate Judge Nadia in a suit ona mortgage. 


The material facts are not in dispute. On the 18th Septem- 


ber, 1916, Maharaja Kshounish Chandra Ray Babadur and ` 


Satyendra Narayan Bagchi, Exectuors to the estate of Saratmani 
Devi deceased executed a mortgage deed in respect of the patni 


- taluk Lot Plassey in consideration of a loan of Rs. s5000 which 


was to carry interest at the rate of rs annas per cent. per month 
until realisation. Under this “patni talug were a number of sub- 


‘ordinate tenures, two of which were dar-patois held by the wa l 


pore Zemindary Company. 


In 1927, the executors to the estate of the late Saratmani 
Devi, made over the estate to Deb Nandan Mukhopadhya, who 


. was in control of the estate until 8th August, 1930, when he 


executed a deed of trust in favour of Srimati Maya Devi, Deb 


= 


14 
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Nandan borrowed Rs. 60,000 from Surput Sing, Mahiput Sing 
and Bhuput Sing on 27th June, 1928, and mortgaged the same 
properties for the second time. Again, on 8th October, 1929, 
Deb Nandan borrowed Rs. 30,coo from Bepin Behari Laba and 
executed a third mortgate in respect of the same properties. 
Thereafter in 1930, DebNandan defaulted in payment of rent 
to the superior z*mindar, and the taluk was advertised for sale 
under the provisions of Regulation VIII of 1819. The Midna- 
pore Zemindary Company, being talukdars of the second degree 


in respect of their two dar-taluks paid into Court the amount , 


declared due, viz., Rs. 32,974 odd and stayed the final sale. The 
Midnapore Zemindary Company applied to be put in possession 
of the taluk under the provisions of section 13 (Fourth) of Regu- 


lation VIII of 1819, and. possession was given to them by the, 


Collector on 26th November, 1930. The Midnapore Zemindary 
Co., remained in possession of the taluk from that date until after 
institution of the present suit. 

After taking possession of ths property the Midna pore 
Zemindary Company addressed letters to Srimati Maya Debi, 
asking for instructions in case the receipta from the taluk should 
be found insufficient to pay the head rent to the superior zemin- 
dary. Answers to the letters were received, though these answers 
were not signed by Srimati Maya Devi herself, and these answers 
authorised the Midnapore Zemindary Company to advance the 


money necessary to pay the-head rents-and to charge 14 pa. 


interest on the advances. In one such letter, which was signed 
by DebNandan, the Midnapore Zemindary Company were requested 


to buy in auctioh sale, other darpatnis held under the taluk, in ` 


respect of which decrees for arrears of rent had been obtained. 
Accordingly it is the case of the Midnapore Zemindary Company, 
the Company in those years in which the realisations were insuffi- 
clent to pay the head rents advanced the amount necessary for 
this purpose; and also, on occasions spent money from the 
receipts in purchasing other darpatnis held under the patni taluk, 
when the said darpatnis were put to sale in execution of decrees. 
for arrears of rent. 

- In these circumstances the suit out of which this appeal fies 
was instituted by the first mortgagee, Saradindu Mukhopadhaya. 

DebNandan, successor of the mortgagors, was made defendant 
No. 1; the second mortgagees were made defendants 2, 3, & 4, 
the third mortgagee was made defendant No. 5; Srimati Maya 
Dehi waa made defendants No. 7 ; and the Midnapore- Zemindary 
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Company was made defendant No. 8. Defendant No, 6 was a 


fourth mortgagee who compromised with the plaintiff and does not 
- concern us further. 


The plaintiff alleged in para 7 of the plaint that the amount due 
to the Midnapore Zimindary Company had: been satisfied out of 
the usufruct. l 

Written statements were filed by defendant No. 1, by defendants 
Nos. 2 to 4 and by defendant No. 8. 

Defendant No. 8 in his written statement, asserted that his 
original deposit had not been satisfied from the income of the 
éstate-; that ‘on -he contrary he had advanced further sums to pay 
the head rents; and that he had a statutory mortgage lien on the 
property in respect of the deposit and of these advances ; and he 
contended that the plaintiff and the puisne mortgagees were not 
entitled to any relief against him, or to put the mortgaged property 
to sale without first satisfying his claims. 

Issues were framed. 

{ssue No. 11 reads: 

What is the legal position of the defendant No, 8 so far as the 
plaintiff is concérned? Can the defendant No. 8.claim priority 
over the mortgage of the plaintiff? If.so, is defendant No, 8 
éntitled to priority in respect of the first deposit under section 13 
of Regulation VIII of 1819 or is it also entitled to priority in 
respect of subsequent advances, if any? And issue No. 13 
reads ; 

Has the surn deposited by the defendant No. 8 under section 13 
of Regulation VIII of 1819 been paid off as alleged by the 
plaintiff? Have the legal dues of the defendant No: 8 not been 
pid off as allezed ? 

On Issue No; 13, the learned Subordinate Judge found that the 
sam ‘dépositéd under section 13 of the Regulatida and the legal 
dués Of defehdant No. 8 had not been paid off. l 

‘Oh issue No. 11 the learned Subordinate` Judge held that the 
defendant No 8 did hot acquire a first charge on the patni taluk 
by Virtue of hit deposit under section 13 of Regulation VIII; and 
that the defendant No. 8 could not claim any priority over the 
plaiitiff'dnd tha —puisne ‘mortgagees in respect òf the advances mkde 
by hitn in ‘order to pay the headrent. The learhed Subordinate 
Judge-dccordingly decreed the suit against defendants Nos. 1 to 5 
ahd 7 and 8, determined the amount ‘due to the plaintiff under 
his mortgage -end directed defendants Nos. 1 to 5 and 7 arid 8 to 
pay the amount dué in four instalments and ordered that in default 
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of such payments, the mortgaged property be sold. The learned 
Subordinate Judge did not determine the amounts due to defendant 
No. 2 or to the puisne mortgagees. Defendant No. 8 has 
appealed. | 

Mr. Gupta for the appellant contended— 

1. that the lien acquired by the appellant by his deposit 
under section 13 of Regulation VIII takes precedence over all 
other mortgages ; 

g. that subsequent advances by defendant Nọ. 8 to pay the 
head rents and to preserve the estate for the benefit of all, also 
take p:ecedence over all other mortgagees. - 

Mr, Gupta also contended that the appellant after taking. posses- 
sion of the taluk was entitled to deal with each year’s: recepi as 


- follows ra 


He was first to deduct the expenses of collection ; fram the 
balance he was to pay as far as possible the head rent due to the 
zemindar; from the balance if any he was entitled to purchase 
subordinate tenures at the request of the patnidar; from the 
balance after these payments, he was entitled first to recoup 
himself for any advances made in order to pay the head rent 
to the semindar and then to pay off the original deposit under 
section 13. 

Mr. Gupta also contended that the dues of the appellant should 
have been ascertained and a decree passed either in form.No. 9 or 
form No. 10 of Appendix D to the Civil Procedure Code. The 
plaintiff fled a cross-objection, claiming that the amount due was 
larger than that allowed in the decree. 

That cross-objection has not been pressed. A croes-objection 
by the successors of the mortgagor was filed in which it was urged 
that the Court should have ascertained the dues of the puigne 
mortgagees and of defendant No. 8. Another cross-objectiqn 
was filed by defendants Nos. a, 3, and 4 in which they questioned 
the Subordinate Judge’s findings on issues No. 13 and urged that 
defendant No. 8 had acquired no charge or lien over the 
properties in suit. 

The first question for our consideration i 19; 

Does thé original deposit under section 13 of Regulation VIJ 
of 1819 take precedence over all other mortgages? 

Mr. Gupta conceded that this Court had held in -Rasjidas 
Bhadra v. Tasuddis Kasi (1), that a darpatnidar did not by 


(x) (1911) rs C W. N. 404. 
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virtue of a deposit under section 13 of Regulation, acquire a first 
charge on the property ; but hé contended that this decision could 
no longer be regarded as good law or as binding on us in view of 
the decision in Arthur. Henry Forbes v. Bahadur Singh and others 
(1). Mr. Gupta contended that in Ramjiban Bhadra v. Tasuddin 
Kasi (2) two questions were decided namely :— 

(a) that section 13 (fourth) of Regulation VIII of N does 
not create a first charge #. e, a salvage lien, and 

(b) that section 13 (fourth) provides two alternative remedies 
and that election must be made between the two. 

He contended that the judgment in Arthur Henry Forbes y. 
~Bakadus Singh and others (1) clearly overruled the second of 
these findings and is inconsistent with the first, It is therefore 
necessary for us to examine these decisions with some care. 

In the case of Ramysidan Bhadra v. Tasuddin Kasi (2) fë 
darpatnidar made a deposit and took possession under section 13 
of Regulation VIII. He subsequently advanced sums from his 
own pocket to pay the head rents, but ultimately defaulted and 
the taluk was sold under the provisions of the Regulation. The 
purchaser was one who had held a mortgage of the patni, executed 
by the patnidar at a date prior to the deposit under section 13 of 
Regulation VIII by the darpatnidar. The darpatnidar sued to 
recover his dues out of the surplus sale proeceds, claiming that in 
respect of his original deposit and of his subsequent advances he 
was entitled to priority over the mortgagee. 

This Court held that section 13 (fourth) of Regulation VIII of 
1819 does not create a first charge, The Court further held that 
inasmuch as the Regulation provided a particular relief, it was 
doubtful whether the darpatnidar could claim another relief by 
setting up a salvage lien such as that given by section 171 Bengal 
Tenancy Act, but, that if it was open to a darpatnidar making such 
a deposit to set up such a salvage lien, he would have to elect 
whether to claim the relief provided by the Regulation or to claim 
under the salvage lien. In that case inasmuch as the darpatnidar 
had availed himself of the relief provided by section 13 of Regula- 
tion and had taken possession of the property, he was not entitled 
to claim relief on the basis of a salvage lien. 

_ Thus the Court decided :-— 

(a) Section 13 of Regulation VIII does not create a first 

charge f. e., a salvage lien ; 5 ; 


(1) (1914) LL R. 411. A. or; 1. L. R. 41 Calo. é a Le J. 434. 
(9) (1911) 15 C W. N. 404, 
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(b) that it was doubtful whether in the case ofa deposit by a 
darpatnidar that any salvage lien was created. ‘The reason given 
for holding that it was doubtful was that the section provided a 
remedy. which was not a salvage lien ; and 

(c) that if a salvage lien was also created by such a deposit, 
the darpatnidar conld not avail bimself of that lien, if he availed 
himself of the special relief provided by section 13 of Regu- 
lation VIII. ; 

Arthur Henry Forbes v. Bahadur Singh and others (1), was -an 
appeal from a decision of this Court reported in (Maharaj Baka- 
dur Singh v. Arthur Henry Forbes) (a). 

The facts of the case were as follows :— 

In 1898 Rai Dhanput Singh, owner of a zemindary, transferred 
that zemindari to Mussammat- Bhagwanbati Choudburani reserv- 
ing to himself arrears of rent due from patnidars. In 1896 Rai 
Dhanput Singh obtained a decree for arrears of -ent against the 
patnidar (Chattrapat Singh) in respect of arrears whic fell due 
prior to the transfer in 1893. The patnidar was in arrears with 
regard to rent of subsequent years, and the zemindaz Bhagwanbati 
Choudhburani took action under Regulation VIII of 1819 and bad 
the patni taluk advertised for sale. Thereupon Forbes, a darpatni- 
dar, made a deposit under section 13 of the Regulation and had 
the sale stayed. Forbes applied for and obtained possession of 
the taluk under the provisions of section 13 (fourth). Thereafter 
another person purchased the patni-in execution of a money decree. 
The representative of Rat Dhanput Singh, the original zemindar 
sought to.execute the decree obtained by him in 1806 against the 
patnidar and advertised the patni for sale under section 165 

Bengal Tenancy Act. Forbes the-darpatnidar made an application 
in execution which was disallowed and then instituted a suit for 
a declaration that the patni was not liable to be sold in execution 
of the decree of 1295. The first Court held the decree of 1896 
was not decree which could be executed under the provisions of 
the Bengal Tenancy Act and that Forbes by his deposit under 
section 13 of Regulation had acquired a first charge on the taluk. 
The first Court decreed the suit. The representatives of the 
original zemindar appealed. This Court allowed the appeal hold- 
ing that the decree of 1896 was a decree for rent and that rent 
. was a first charge on the patni; that the darpatnijar making a 


(1) (1914) LA R. 41 I. A, 91; I. La R. 41 Cale. 926; a5 CL J. 434 
(a) (1908) 7 C. L., J. 654; I, L. R. 35 Cale. 737° : 
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deposit under aéction 13 of Regulation hasa lien but not a first 


charge on the patni and that therefore the decree of 1896 was 


entitled to priority over the darpatnidar’s lien. The Judicial Com- 
mittee held that the right to bring the tenure or holding to sale 
exists only so long as the relationship of landlord and tenant exists, 
and that as the original zemindar had parted with the zemindari 
before he obtained his decree for arrears of rent in 1296," his 
representative was not entitled under section 65 of ‘the Bengal 
Tenancy Act to the holding to sale. In other words the 
decreo of 1296 was a money decree and nota rent decree. But 
their Lordships added that there waa another equally fatal objec- 
tion to the claim of the representative of the original xemindar. 
They pointed ont that prior to the Bengal Tenancy Act, rent was 
not a first charge on the tenure or holding, and that it was made 
a first charge by that Act, which however ‘in section 195 provided 
that nothing in the Act should affect any enactment relating to 
patni tenures, so far as it relates to these tenures Therefore 
inasmuch as the darpatnidar’s lien was created by Regulation VIIL, 
that lien was not affected by the provision in the Bengal Tenancy- 
Act that the rent should bea first charge. In other words, the 
rent was nota charge having priority over the lien created by 
section 13 of Regulation VIIE of 1819. Iam unable to hold that 
their Lordships in this case decided that the lien acquired by the 
darpatnidar making a deposit under section 13 of Regulation had ` 
priority over any other mortgage.: They merely held thet rent 
which would be a charge prior to most other charges would not ` 
haye priority over the darpatnidar’s lien and this, owing to the 
specific provision af section 145 Bengal Tenancy Act. 

` Mr. Gupta laid special emphasis on the following paragraph in 
the judgment of the Privy Council vfs., “It will be seen, there» 
fore, that the appellant in this case, by his admitted deposit’ -of 
the arreara for which the superior tenure was advertised for sale 
at the instance of the Choudhurani zemindar, acquired the special 
lien created by the Regulation which may well be called a statutory 
salvage lien arising not from any implication of the law but ae 


, the express directions and declarations of the Act.” 


Mr, Gupta contended that by this observation, their Lordships’ 
held that the lien created by the Regulation was a salvage lien and 
that therefore all the consequence attaching to a salvage lien 
attached to it. 


Wo are unable to accept this view. Their Lordships through- 
out a jucgment made it clear that the lien was created by the 
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Regulation, and they did not consider whether, gpart from the 
Regulation, any salyage lien would be created by such a deposit. 


CIVIL. 
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Indeed, by inference it seems that their Lordships held that there E Kang Zamin- 


was no question of any lien created other than by the statute, 
because if a salvage lien had been created oth2r than by the 
statute, the reservation in section 195 Bengal Tenancy Act would 
scarcely be applicable. . 

Therefore iheir Lordships beld that the depositor’s right was 
created by the statute, and it was merely the right defined in the 
statute. But they described that right as ‘a statutory salvage lien’. 
We are unable to read this as meaning a right having all the inci- 
dents of salvage liens and known to Maritime Lav or to the Irish 
Courts. In our opinion the words were used merely as descriptive 

-Of the right, and were not intended to indicate the legal 
consequence of the right or to suggest that rights in excess of 
those specifically mentioned in the Regulation acquired by the 
depositor. 

It seems worthy of note that this Court held specifically that 
a darpatnidar making a deposit acquired a lien but not a first 
charge, and this finding was not specifically overruled Py the ‘Privy 

. Council. 

We are unable therefore to hold that the decision in Ramfiban 
Bhadra v. Tasnddin Kasi (1) must no longer be regarded as good 
law in view of the decision in Arthur Henry Forbes v, Bahadur 
Singh and others (2). 

It is now necessary to consider whether, independently of 
section 13 of Regulation VIII, a darpatnidar by making a payment 
of the head rent due to the zemindar, thereby preventing the patni 
being sold for arrears and thereby protecting the interests of all 
incumbrancers acquired a ‘salyage lien’ taking priority over all 
other liens, In this connection our attention wes drawn to an 
observation of the Judicial Committe in Nugencerchunder Ghose 
v. Sreemutty Kamines Dossee (3). One of thé questons which arose 
in that case was whether a mortgagee making deposit under 
section 9 of Act I of 1845, of arrears of Government revenue and 
thereby preventing the estate from being sold for arrears acquired 
-a lien on the estate. The section merely provided that the depo- 
sitor ‘shall be entitled to recover the amount of the deposit with 


(1) (1911) 15 C. W. N. 404, 
(a) (1914) LL R. 411. A 91; L L, R, 41 Cake. gaf ; 25 C, La J. 484. 
(3) (1867) 11 Moo. I. A, adl, 
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interest from the proprietor of the said estate’. The High Court 
held that under the section only a pursuable right against the 
proprietor was given and that no equitable lien on the estate was 
created. The Privy Council obgerved (page 258). “Considering 
that the payment of tbe revenue by the mortgagee will prevent ‘the 
talook from being sold, their Lordships would, if that were the 
sole question for their consideration, find it difficult to corne to any 
other conclusion, than that the person who had such.as interest 
in the talook as entitled him to pay the revenue due to Government ` 
and did actaally pay it was thereby entitled to a charge on the 
talook as against all persons interested therein for the amount of 
money so paid.” At first sight this seems to be a clear recognition 
that independently of the statute, a salvage lien was created by 
the deposit in such circumstances, The meaning of this observa- 
tion was considered by a Full Bench of this Court in Xis Ram 
Das y. Mosaffer Hosain Shaha (1) and it was held by a majority of 
the Judges, that in spite of this observation, no salvage lien was 
created by such deposit. 

In our-opinion the interpretation placed by the Full Bench on 
the dictum of the Privy Council, is binding on us ynless it has 
since been overruled. The matter came again before the Privy 
‘Council in Monokar Das Mohanta v. Hasarimull (2) which was 
a case involving the deposit by a mortgagee under section 9 of Act 
XI of 1859 whereby the estate was saved from sale for arrears of 
Goverment Revenue. Their Lordships referred to the case of 
Nugenderchundsr Ghose vy. Sreemutty Kasines Dosses (3) and 
quoted with approval. the passage cited above, but again they 
-did not hold that a ‘salyage lien’ was created mdepenaont of me 
statute, 

In our opinion the repetition of the above passage in this later _ 
ruling cannot be interpreted as overruling the interpretation put 


upon the passage by. the Full Bench. 


We are therefore of opinion that no ‘salvage lien’ independent 

of statute was created by the darpatnidar making a deposit. - 

- It follows therefore that the darpatnidar merely obtained a -lien 
which would be postponed to all the prior mortgages. 
- Mr. Gupta drew our attention to the amendment to section 14 
of Regulation VIII of 1819 effected by sectioa 7 of Bengal Act XV 
of 1940. By this amendment two clauses were added to the section 

(1) (1887) L L. R, 14 Cale. 809. -7 - 

(2) (1931) L. R. BLAM; MC, LJ. 128, - 

(3) (1867) 11 Moo, 1. A, 241. 
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providing that a ‘salvage lien’ of the nature of tha: provided by Cm. 
section 171 Bengal Tenancy Act be created in favour bf any 1947. 
person whose interests are affected by the sale of a patni taluk or @ Midnapore Zemin- 
share ora portion thereof, who makes a deposit and ttereby prevents dary sa Lid; 
the sale. It was pointed out that the right conferred ona dar- arané | 
patnidar under the old law was maintained intact, and it was argued Mukhopadhyay. 
that this was an indication that the legislature regarded the original Lodge, Ý. 
seclion as giving to the darpatnidars rights at least a3 extensive as 
those conferred by the amendment on other persons whose interests 
are affected. We are unable to accept this view. It follows from 
what has been stated above that defendant No. 8 did not obtain a 
lien having priority over any of the mortgagees in the present case, 
either by virtue of bis original deposit or by virtue of his subsequent 
payments of the head rent. 

The question then arises whether the darpetnicar (defendant 
No. 8) was entitled to add the amounts of his subsequent payments 
to the original charge under the provigiona of section 72 of the 
Transfer of Property Act. In this connection our attention was 
drawn to section 59A of the Act and it was contended that before 
this could be done, notice of the intended payments must be giver 
not only to the mortgagor but also to the puisne mortgagees. In 
Our opinion, it is not reasonable to give section 59A such g wide 
meaning and we consider that the section refers only to such 
persons as heirs, executors and assigns, who derive title as mort- 
gagor or mortgagee. 

In our opinion the learned Subordinate Judge was right in 
holding that the letters Exhibits L and M series show that sufficient 
notice was given to enable the darpatnidars to add -he amount of 
these payments to the original charge. It was agreed by all parties 
before us that it is desirable that the dues of the puisne mortgagees 
and of the darpatnidar (defendant No. 8) be determinad in this suit 
and that a decree be drawn up in Form No.9. If this is to be 
done, the method of accounting must be determined, and the 
question arises whether the darpatnidar being a- mortgagee in’ 
possession was entitled to apply the net income of any year to 
purchasing subordinate tenures or to liquidation of subsequent 
advances before applying it to the satisfaction of his claim in 
respect of the original deposit. Reference was made to the case of 
Behari Lal Biswas y. Nasimannsssa Bibi (1), in which Beach 


Croft, J. clearly expressed the opinion that a darpataidar, making 


(1) (1917) 27 C. L J. 480, 


7346 
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Midnapore, Zemin- 
dary Co, Ltd. 
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a deposit under Regulation VIII is not entitled to add to his 
demand the rent paid to the superior landlord for the years during 
which he was in possession. This was at best an odifer dictum, and 
purported to be based cn an earlier decision of this Court. But 
that earlier decision does not support this view. We are of 
opinion that the darpatnidar is entitled under section 72 
Transfer of Property Act to add the subsequent payments to bis 
original deposit. 

In considering how the mortgagee in possession isto apply the 
net income of the property, it must be borne in mind that the 
holder of a simple mortgage is entitled merely to have the corpus 
kept intact and preserved from waste etc., and he has no interest 
in the manner in which the income from the property is spent. 
We can see no reason why the mortgagee in possession should not 
spend the income in any way agreed upon between him and the 
mortgagor, provided that the security of prior morigagees is not 
thereby imperiled. It is olear that if the darpatnidar spent the 
income in purchasing subordinate tenure in auction sale, the 
security of the prior mortgagees, far from being imperilled was 


improved. In our opinion the darpatnidar was entitled at the 


request of the mortgagor to devote the income of any year to the 


_ purchase of subordinate tenurea, thus enhancing the value of the 


Security. We are therefore, of opinion that Mr. Gupta was right in 
urging that his clients were entitled to devote the receipts of any 
particular year to payments in the following order viz., 

(a) payment of expenses of collection, 

(b) payment of-patni rent to zemindar, 

(c) purchase of subordinate tenuras if requested to do so by 
the patnidar 

(d) liquidation of his own claims against the patnidar for 
advances made subsequent to his original deposit. | 

and (e) payments towards the original deposit. 

The result is that the appeal allowed in part only. The finding 
of the learned Sabordinate Judge that the deposit of the defandant 
No. 8 and his subsequent p1yments of rent do not have priority 
over the prior mortgages is upheld, but the snit is remanded to the 
lower Court for determination of the dues of the puisne mortgagees 
and of defendant No. 8 in order that a decree in Form No. g 
Appendix D first schedule of the Civil Procedure Code be drawn 
up. The parties will be allowed to adduce additional evidence on 
this point if they so desire, The cross-objections other than that 
dealt with above were not pressed. 


f 


a 
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As the main contentions of the appellant have been overruled 
and as the appellant failed in the Court below to provide materials 
from which the amount due to him could be determinėd, we “direct 
that the appellant do pay the costs of the appeal to the contesting 
mortgagee respondents. There will be one set of costs to be 
divided among the contesting respondents, 

G. N. Das, J. :—I agree. 

4 c Appeal allowed in ka , 
Decree of the lower Court modified and 
; the case remanded. 


Before Mr. Justice R. C. Mitter abe Mr. biisi 
W. Me. C. Sharpe. 


MADANGOPAL BAGLA 
p. 
LACHMIDAS AND OTHERS.” 


Ultra vires—-Decree of Original Side, High Court, - for goods supplied in 
Calcutta, sent to Benares for extcution—United Provinces Hacumbered 
Estates Act (XXV U, P. of 1934)-—After sale of immovable properties af 
fudgmeni-debtor, the District Judge, Benares, sent the decree to Original 
‘Side, High Court, for realisation of balance of decretal dues—The decree 
sent te Howrah Court for execution—Code of Ciel Procedure (Act V ef 
1908), section 47-——Objection thereunder—The rights under’ decree in 
Original Side, High Court, if absorbed in decree passed by the Special 
Fudge under the provisions of U. P. Hucumbered Brtates Act and 
a Aa ita High Court, thereafter, 

tf extinguished—The provisions of U, P. Encumbered Hetates Act, tf 
ultra vires in affecting the rights of creditors outside that province— 
Legislature, if can curtail such right te sue or to turanta decree el tained 
in a diferent province—Scheme of the Ast—Inferences—“Previeusly 
existing right’, interpretation ef—Furiediction. of extra-provincial 
nature, if can be assumed by the Special Fudge—Pewers of Court 
established wader Latiers Patent, if can beemodified hy a provinctal 
legislature excepi the Central Legisiature—Private pein ete Lew- 
Doctrine of submission of jurisdiction. ii 


*Appeal from Original Order No. aia of 1944, against the order of 
Sri .S. K. Niyogi, Subordinate ee and kh ‘Zillah Howrah, dated the 
gand May, 1944. | ; ~ 


- 


Cm 


1948, 
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Tha provisions of the United Provinces Encumbered Estates Act (XXV U. 

P. of 1944) with the previous sanction of the Governor General could only 

have effect over the United Provinces of Agra and Oudh and would 

prima facio be ultra vires if and so far as it affects the rights of the creditors 
which had originated outside that province. 


If however that right is sought to be enforced by a sult in a Court in that 
provincs oc z decree obtained outside Is sought to be exeouted within the 
provinoe, the legislature there would have the power to curtail the right to sue 
Or to execute as is done in section 7 of the Act. 


The whole scheme of the Act may be summed up to consist of three 
distinct stages. Tho first or the Initial stage begins when the Collector of 
the District to whom application is presented examines whether the require- 
ments as set forth in sections 4 and 5 hare been complied with and ends with 
his passing an order for forwarding the application to the Special Judge 
appointed under section 3 of the Act. In the seoond stage the Special Judge 
ascertains tho assets and liabilities of the applying landlord after adjudication 
in such a manner as to make it binding on the creditors. To give finality 
to his denision, it ls treated as a Civil Court decree, subject to appeal and 
revision, executable under the provisions of the Act. The second stago ends 
with the Speolal Judge transmitting hls decree to the Collector along with 
the list of landlord's properties liable to be attached and sold, The third and 
final stage Is one of realisation and distribution of assets, 


= 


The inferences are r 


(a) that this scheme of administration fits in with the Act having only 
local operatica in the strict sense of the term; that Is to say, operation 
within the United Provinoes and not beyond 1 


(b) that a creditor In whose favour the Special Judge has passed a decree 
cannot himself take out execution of the decree so passed in his favour; 
and ; ; 


- 


(c) that the intention of the legislature is to mave the applicant landlord 
from harassment by and con_equent expenses of suits and executions taken 
by his oreditors, and, as section 7 indicates, within the province. 


If only the language of section 18 is simply folluwed and no other 
considerations are brought to bear, a decree passed by a competent Court 
even outside tho province in respect of a debt due by the landlord who made 
the application under sectlon 4 of the sid Act would be extinguished, for 
peoriously existing rights of the creditor are extinguished, and the right he 
has onder a decree passed before the decree passed by the Special Judge would 
fall within the phrase “previously existing right” occuring in that section ; 
but from the intention of the legislature as gathered from the statute and in 
view of the fact that the Special Judge cannot have jurisdiction over the 
claims of all and everyone of the creditors to whom notices under section 9 
had been issued, it follows that it would tnyolve in some cases assumption 
by him of jurisdiction of an extra provincial nature which the United Provinces 
Legislature could not in law confer on him. : 


~ 
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It follows therefore that the Special gadi had no jurisdiction to adjudi- 
-eate upon the claim of the credited and so section 18o0f the Act and those 
provislonspannét affect the decree passed by. this.Coart in favour of the 
creditor, for this Court had power under the Letters Patent to pass that dearee 
and either, to execute It itself or have It executed by a transferee Court and 
the | provincial legislature even of this province, much legs of another province, 
could havé by legislation affectéd its jurisdiction at the time when the said 
decree was passed, for at that time the central legislature was by virtue of 
clause 440f the Letters Patent the only legislative ame in -ladia which 
could have modified the-Letters Patent. ~- a 


Narsing Das v. Chagemull (1) followed. = ! 


Shan her Viskan v. Mansha! Haridas (2) and Dursar Pastalsv Narsindas 
l Gulab Singh (3) approved. 


The doctrine of submission to jurisdiction’ is an E doctrine in 
Privato International Law but that doctrine is not applicable to domestic 
Courts, as consent cannot oon fer iaai to a domestic Ccurt where by law 
it has none. 


Appeal by the Judgment-Creditor Dereba 


Application for execution of a' decree ii in -the jd 


jurisdiction of this Hon’ble Court. 
‘The material facts will appear from the jaka 


Messrs. Ramaprosad Muka jas a and B. N. Agarwalla for the 
Appellant. 

Mr. Sudhindra Kumar Mitter for the ET 

The judgment of the Court was as follows :— 


Mitter, J.:—The two respondents, Ram Kissen Das and 
Lachmidas, along with two other persona, Narottam Das and 
Purushottam Das carried on a business in co-partnership in 
Calcutta under the name and style of Narottam Das Gojrati.” In 
the course of business transactions the said firm incurred a liability 
to the ‘appellant, Madangopal Bagla, for a certain sum’ of money. 
The liability so incurred-was for the price of goods supplied in 
Calcutta. In 1930 Madangopal Bagla brought a suit, being 
No. 481 of 1930 in the Original Side of this Court against the 
said firm to recover the money so due to him and got a decree 
-on the aand August, 1930 for Rs. 5696-1 5-3 with interest at 6 per 
cent. and costs. This decree would hereafter be referred to as 


ML L. R. (1939) a Cal. 93, 135. 
(a) (i940) I. L. R. [1940] Bom, 799. 
(2) (1949) 1. L. R. 95 Lah, 79. 


February, 13. 
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“the decree passed by this Court”. On the 4th December, 1930 
it was transmitted for execution to the District Judge of Benares 
There the decree-holder, Madangopal Bagla, applied for execu- 
tion. A sum of.Rs, 1108-4-0 was realised by him in 1931 by 
the sale of some immovable properties situated in Benares. The 
District Judge, Benares, thereafter sent back the decree to the 
Court which had passed the decree, namely to the Original Side of 
this Court. The decree-holder thereafter had it transferred for 
execution to Howrah. On the 16th November, 1943 he filed his 


application for execution for the balance of the decree in the usual 


tabular form in the Second Court of the Subordinate Judge, 
Howrah. His prayer was for attachment and sale of a parcel of 
immoveable property situate within the District of Howrah, belong- 
ing to two of the partners of the firm of Narottam Das Gujrati, 
namely Ram Kissendas and Lachmidas. The application was 
registered in that Court on the rst December, 194383 Money 
Execution Case No. 2 of 1943, and a notice under order 417, rule 22 
of the Civil Procedure Code was served upon the judgment-debtors. 
On the rath April, 1944 Lachmidas appeared and filed an objec- 
tion under section 47 of the Code. This objection was numbered 
Miscellaneous Case No. 12 of 1944. He contended (a) that the 
decree passed by this Court was no longer in existence as the 
Special Judge of Benares had already passed a decree in respect, of 
the debt due to Madangopal Bagla under the decree passed by 
this Court under the provisions of the United Provinces Encum- 
bered Estates Act (XXV of 1934 U. P. hereafter called the Act) 
and (b) that Madangopal Bagla having applied for execution of 
the decree passed by the Special Judge was precluded from 
executing the decree which ha had obtained from this Court. The 
learned Subordinate Judge upheld the objections and by his order 
dated the zand May, 1914 has dismissed the execution case. The 
decree-holder, Madangopal Bagla, has filed this appeal. He 
made the firm Narottam Das Guzrati, and the two partners 
Ramkissendas and Lachmidas parties respondents to the appeal. 

The following facta are either admitted by the parties or 
established by documentary evidence. 

1. That Ramkissendas and Lachmidas are residents of Benares 


| city, a town in the United Provinces of Agra and Oudh, that they 


have immoveable properties in the District of Bengres and are 
the proprietors of a Mehal situate in that portion of the United 
Provinces in which the Encumbered Estates Act (XXY of 1934 
U. P.)iis in force ; 
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a, That they are “landlords” within the meaning of that adan 
Act ; ; 1948. 
= 3. That on the agth March, 1936 they applied to the Collector Madangopal Bagla 
of Benares under section 4 of the said Act for reliefs under the r 
Act, tbat their application was admitted by the Collector who by —— 
an order passed under section 6 of the Act transmitted the said Mitter, F. 
application to the First Special Judge, Benares appointed under 
the Act; 

4. That in the written statement filed by the applicants, 
Ramkissendas and lLachmidas, before the Special Judge 
under section 8 of the Act they included the judgment debt 
dus to Madangopal Bagla under the decree passed by this 
Court ; 

5. Thatin pursuance of a notice issued by the Special Judge 
under section 9 of the Act and served on him, Madangopal 
- Bagla appeared before the Special Judge and filed a written state-~ 
ment, ‘This written statement is Exhibit 2 ;. 

_ 6. That the Special Judge separated the liability in respect of 
Madangopal Bagla’s said judgment debt between the applying 
judgment-debtors Ramkissendas and Lachmidas, on the one hand 
and the nonapplying judgment-debtors, Narottamdas and Puru- 
shottamdas on the other, in the professed exercise of the powers 
given to him by sub-section 5 of section g of the Act. He held that 
the applying judgment-debtors were liable to pay to Madangopal 
Bagla Rs. 1390-89 plus interest up to the date of his order 
amounting to Rs. #14-4-8 and Rs. 214-12-0 as costs and the nom 
applying judgment-debtors Rs. 3539-7-9 plus Rs. 390-I5-o as 
interest up to the date of his order. He further directed payment 
of future interest at 6 per cant. per annum ; and 
"4, He passed a decree in favour of Madangopal Bagla and 
against the applying judgment-debtors, Ramkissendas and Lachmi+ 
das for the said sum of Rs, 1390-39 plus interest and cost as 
mentioned in sub-paragraph 6 above. This decree was passed by 
him on the 13th May, 1941 under the provisions of sub-section (7) 
_ of section 14 of the Act. N 


No appeal or revision was taken against this decree under the 
provisions of Chapter VI of the Act. The contention of the 
respondents before us, which has been accepted by the learned 
Subordinate Judge, is that this decree of the Special Judge has by 
reason of the provisions of section 18 of the Act, superseded 
the decree passed by this Court. That section -runs as 
follows t— 


ony 
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“ugabyect to the right of appeal or revisión conferred 


“Chapter VI, the effect ofa decree of a Special Judge under ae 


section (7) of section 14 shall be to extinguish the previously 


existing rights, if any, of the claimant, together with all rights, if 


any, of mortgage or lién by which the same are secured, and where 
any decree is given by the Special Judge to substitate for those 
fights a right to ‘recover the amount of the decree in the manner 
and to the extent hereinafter prescribed”. As claims in respect 


“of private debts, both decreed and. undecreed, of the “landlord”. 


who had applied for relizf under section 4 of the Act are required 


_to be investigated into by the Special Judge (sections 9 and rs of 


Act) the effect of the decree passed by the Spscial Judge would 
be to extinguish the decree passed by this Court in favour of 
Madangopal Bagla, if the Special Judge had the -power to pasa 


“an'order under sub-section (5) of section 9 and the, further power 
“to pass a decree under sub-section (7) of section 14 of the Act in 


respect of the debt due to Madangopal Bagla, seeing that the 


‘debt had been incarred by the applicant landlords outside the 


United Provinces of ‘Agra apd Oudh and had been decreed, firstly, 
by a Court of competent jurisdiction situate outside that Province, 
“and secondly, by the Original Side of this Court. ` 
“- Act XXV of 1934, WRS passed by the ‘United Provinces legit- 
jature with the previous sanction of the Governor General obtained 


“in “pursuadee of the provisions of sab- séction (3) of section BoA of 
“the Government of India Act, 1915; 1919. But as that ‘legislature 
“had” power to’ legislate for the pəaco and good government of 


that Province ‘only the Act, notwithstanding the fact that ‘previous 
sanction of the Governor General had been obtained could only 


. have effect over that, Province and not over | any other Province of 
` British India. Prima face any provision made in that statute 

would be sära vires if and so far as it affects the rights of creditors l 
“which had, originated outside that Province which had’ been 
l enforced by suits or sought to be roalissd by execation outside that 


Province. It would therefore follow that a’ decree passed by a 
Court outside that Province could not be affected in any way #0 


"long as it was not sought to be executed within that Province, If 
however, that right is sought to bs enforced by a suit‘in ä Court 
` situated within that Province of a decree obtained outside is sought 
-to be executed within the Province the lngislature of that Province 
“ would have the power to`curtail or tako away the right to” sue or 


‘to execute as the case may be. In fact fection 7 of the Act deals 
with such matters and enacts ta suits or executions ‘pénding in 


< 
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civil of revenue Courts, ix the United Provinces in respect of any 
public or private debt owed by the landlord who has made the 
application under section 4 of the Act are to be stayed and no sult 
or proceeding against such a landlord is to be entertained ina 
Court within the Province after the Collector had by his ordet 
made under section 6 of the Act forwarded the application to the 
Special Judge till certain contingencies had happened. The rele- 
vant provisions of the Act must therefore be considered in the 
light of what we have said above and at the same time keeping in 
view the rale that that construction has to be preferred which 
would make the provisions of an Act inter vires the han 
which had passed it. 


~ 


_ The preamble to the Act states that the object was to aias 
for relief to Encumbered Estates in fe United Provinces and 
section 1(2) extends its operation to the whole of that Province 
with the exception of two Districts and portions of two other 
Districts. The word “Mehal” and the word “landlord” have been 
defined in section 2 of the Act in a manner which indicates that 
the legislature had in mind only estates situate in and persons 
residing within that Province. Section 4 gives the “landlord” as 
defined in section 2 of the Act who is subject to or whose estate -is 
encumbered with private debts the right to make an application 
to the Collector of the District in which his lands or any portion 
thereof are situate requesting that the provisions of the act may 
be applied to him. This section and the sections of the Act. which 
follow may be put into three distinct groups dealing with the. three 
distinct stages of the proceeding. 


The first or the initial stage is before the ' Collector of the 
District to whom the application is presented. The’ Collector ` fs 
to see if the application had been filed within the time allowed and 
if it has complied with the other requirements mentioned in 
sections 4 and’ 5. If those requirements had been fulfilled he is 
_to forward the application to the Special Judge appointed by the 
Local Government under section 3 of the Act on the basis of an 
order to be passed by him to that effect, Here ` the first stige 
ends and the second stage begins and ‘it tarminstes in the Court of 

the Special Judge. Roughly speaking in this stage of the préceed- 
ings the assets of the applying ‘landlord and his liability for his 
private debts, both decreed and undecreed, ate aScortained after 
adjudication in such a manner as to make the adjudication binding 
on his creditors who had appsared before the Special Judge in 


* 
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pursuance of either a special notice served on them by the Special 
Judge or in pursuance of a general notice published by him in the 
manner prescribed by the Act, Ifa creditor chooses not to appear, 
the debt due to him will be taken to have been discharged. In 
view on the importance of the proceedings of this stage and their 
effect on the rights of creditors and the claimants to the applicant's 

property the legislature provided fora judicial adjudication by a 
Judicial Officer, namely a Special Judge, and gave a right of appeal 
and revision from the decision of the Special Judge to higher 
Courts, namely to the Court of the District Judge and to the High 


Court or the Chief Court, as the case may be, in” the like manner 


as appeals and revisions are allowed against the judgment and 
decrees of Civil Courts. To give finality to the decisione of the 
Special Judge in respect of the claims of the creditors the adjudi- 
cations of the Special Judge are to have the same effect as decrees 
of Civil Courts, subject to the limitation that decrees passed by 
the Special Judge against the applying landlord cannot be executed 
within the United Provinces except under the provisions of the 
Act. He is also to determine the public debts of the Iandlord, 
if there is a dispute in respect thereto, in those cases only in which 
a' suit would have been maintainable either in a civil or revenue 
Court. In other cases the decision of the Collector is to be final, 
After the amount of the private and public debts of. the -applying 


‘landlord are thus ascertained by decrees of the Special Judge he is 
“to rank the debts in order of priority keeping in view the provisions 


of section 16 of the Act, The second stage in very important. 
We have summarised generally the provisions falling within the 
second stage but for the purpose of deciding the question before 
us, namely, whether the Special Judge can thus adjudicate on debt, 
both, decreed and undecreed, outside the Province, we will have 
to examine some of the sections falling within what we have called 
the second group in more detail. The second stage ends with the 
termination of the proceedings before the Special Judge with the 
transmission by him to the Collector of the decrees passed by him 
under sub-section 7 of section 14 of the Act together with a list of 


properties of the applicant landlord which he had found to be 


liable to be attached and sold. Tho third stage which is the stage” 


„of realisation and distribution of the assets then begins. The 


sections dealing with that subject run into great details. They also 
show what the Collector is to do in diffsrent contingencies for 


the purposs of having the private debts of the applicant landlord 
as determined by the Special Judge as also his public debts as 
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determined by him or by ihe Special Judge, as the case may ‘be, . 
paid. The points to be noted are :— 


(1) that no property of the applicant landlord | vests in this 
Collector as in the receiver in insolvency. Only in certain contin- 
gencies the Collector can sell or mortgage in usufructuary form, 
some but not all the properties of the ‘applicant landlord. A 
residental house with necessary furniture must be left to him, . and 
2 certain portion of income producing property must also be left 
outside the mortgage. In certain contingencies the Collector is 
to transfer portions of his property to his creditors in satisfaction 
of their dues as determined by the Special Judge ; 5 


(2) that the Collector cannot by his own act and without'the 
help of a competent Court realise the assets of the nee land- 
lord situate outside the Province ; 


(3) that the proceedings before the Collector ‘are “not a 
insolvency proceedings ; and 


(4) that decrees passed by the Special Judge in favour of the 
creditors cannot be executed by them, but the Collector is to 
realise moneys from the applicant landlord or from his properties 
and pay the creditors. In short the creditors are to look to the 
Collector for payment and are to be paid by him or the local 
Government. ; 


"a 


Thus conclusions follow from the following`provisions laid down 
in the Act. The applicant landlord is at first given d chance 


to pay up his creditors whose dues had been détermined by the © 


Special Judge by paying to the Collector within two months after 
the Collector had received the papers from the Special: Judge 
(section aa) If he pays, the Collector is to distribute the money 
among the creditors in the order of priority determined by the 
Special Judge. If no such payment is made by the applicant 
landlord the Collector is to sell in the first instance the applicant’s 
properties included in the list sent by the Special Judge and which 
the latter had reported to be Hable to attachment and sale, other 
then proprietory rights in land, subject ` to an exception that a 
Tesidental house with necessary furniture is to be left to the appli- 
cant landlord. This power of sale given to the Collector extends 
only to properties within the Province. For realising money from 
properties outside the Province the Collector can’ only take 
recourse to execution proceedings in proper and competent Courts 
situate outside the Province on the assumption as if-he was the 
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gecree-holder in respect of the decrees which the Special Judge 
_ had passed for the creditors (section 24). 

If the sale proceeds of the sale conducted by him io “respect of 
the ‘applicant landlord’s properties within the- Province ‘falling 
within the aforesaid description or the proceeds of the sale’ of 
applicant ‘landlord’s properties sitaate outside the Provirice realised 


through executing Courts outside the Province on the Collectors 


eppliation are sufficient to discharge the decrees passed by the 


; pecial Judge the proceedings end there, the administration by 
the’ “Collector being this fully completed. If not the Collector is 


to mortgage in usufructuary form only a portion’ of the applicant 
landlord’s property to & person willing to pay the balance of the 
debts due from him due on the basis of the Special Judge’s 
decrees. Properties producing at least one-fourth of the post-slum 
profits must bs left out of the mortgage apparently for affording 


the applicant landlord the means to meet his expenses (section #5). 


If nd person is agreeable to accept ap usufructuary mortgage on 
those terms then Collector is to determine the instalment value of 
the applicant’s propristory right io land liable to attachment and 
sale in accordance with certain rules framed by the local Govern- 
ment. Ifthe amount still due by the applicant landlord is less 
then the’ instalment’ value so determined by the Collector the 
Collector is to direct the applicant to pay to the local Government 
money in such instalments covering a period not exceeding 2o 
years, as the local Government may determine, the obvious inter 
tion being thar the local Goverment would pay the creditors 
(section 27). What has to be done by the Collector if the amount 


still due by the applicant landlord exceeds the instalment value 


is provided for in sections 28 and 31. Whatever instalments are 
ordered are to be paid-by the applicint land into the treasury - 
of the Local Government with the landlord revenue and cesses and 
can be recovered by the local Government by the same process 
by which arrears of land revenue can be recovered., On failure 


| to pay two consecutive instalments the whole is to become due 
, and can be recovered by the same process as land revenue 


, (section | 29) In order that the administration may be effective 

the applicant landlord is prevented from making any alienations 
en the contingencies mentioned in section 44 occur. These are 
(a) ‘if his application is dismissed or (b) the proceedings quashed 


| or (c) when his debts have been liquidated. Wo have dealt with 


„this part of the Act-i ‘in some detail for the ‘purpose of drawing the 
following in ferences ; : 
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(a) that this scheme of administration fits in with the Act having 


only local operation in the strict sense of the term, that is to say” 


operation within the United Provinces and not beyond ; 

(b) that a creditor in whose favour the Special Judge has passed 
a decree cannot himself take out execution of the decree so passed 
in his favour ; 

(c) that the intention of legislature is to save the applicant 
landlord from harassment by, and consequent, expenses of, suits 
and executions taken by his creditors, and, as section 7 indicates, 
within the Province. 

What we have stated in (b) above removes the misapprehension 
on which the learned Subordinate Judge has proceeded in coming 
to the conclusion that Madangopal Bagla, the appellant before us, 
had applied to execute in Benares the decree of the Special Judge 
passed in his favour. It is on this finding that he held that he, 
the appellant is to be taken to have accepted the decree passed by 
the Special Judge in his favour in substitution of the decree 
passed by this Court and so cannot be alloweG to execute the last 
mentioned decree. The material on which he came to this finding 
to the effect that appellant was executing the decree of the Special 
Judge in Benares is the order recorded by the Sub-Divisional 


Magistrate, Benares, who was apparently exercising the powers of ` 


the Collector of that District under the Act, on the petition filed 
before him on the 27th March, 1944 by the applicant landlords, 
Ramkissen Das and Lachmi Das, and which has bean set out at 
page 45C of Part I of the paper book. By that petition the said 
persons applied for the issue of an injunction by the said Sub- 
Divisional Magistrate, Benares, on the appellant Madangopal Bagla 
to restrain him from proceeding with this execution case (No. a of 
r943) pending in the Second Court of the Subordinate Judge, 
Howrah. The learned Sub-Divisional Officer sent this petition 
to the Howrah Court with the following order passed on the 6th 
April, 1944. 

“The Counsel fer Madangopal Bagla creditor has not turned 
up. Let a copy of this petition be forwarded to the Court of 
the Second Subordinate Judge at Howrah with the remark that 
execution proceedings regarding ths decrees in question (namely) 
decrees passed by the Special Judge are already going on under 
the United Provinces Encumbered Estates Act proceedings in 
this Court”. This petition and this order which was in Urdu was 
filed by the judgment-debtor respondents before the learned 
Subordinate Judge on the rath May, 1944 without a translation. 


1948, 
Le Kia 
Midangopa! Bagla 
Lachmidas. 


Mitter, F. 
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am diary On that day they prayed that a translation may be ordered to be 
1948, made by an officer of the Court. The officer to whom the learned 

Madangopal Bagla Subordinate Judgs sent it for being translated reported on the 

ve 18th May, 1944 that with his limited knowledge of Urdu 


— writings he could not read the document correctly as it was written - 
aja i in Sikastha style. The case was taken up for hearing on the aoth 


May following. The document was translated in Court on that 
date by a witness called for the purpose. Not knowing previously 
what was stated in the aforesaid order of the Sub-Divisional 
Magistrate, Benares the appellant filed a petition on the same day 
stating that he undertook not to proceed with the execution case 
pending at Benares. The arguments concluded on that date. The 
appellant asked for being allowed a little time to argue the point 
made by the jfudgment-debtors on the said order of the Sub- 
Divisional Magistrate, Benares, but his prayer was disallowed. In 
our opinion the appellant was placed under a disadvantage. The 
appellants lawyers assumed from the order of the Sub-Divisicnal 
Magistrate that Ais client had made an application for execution of 
the decree passed in his favour by the Special Judge. That wasa 
wrong assumption and that mietake was excusable seeing that the 
learned Subordinate Judge in his considered judgment had made 
the same mistake. That order did not state that the appellant had 
applied for execution of the decree passed in his favour by the 
Special Judge and that Als application for exeiution was pending 
in the Court of the Sub-Divisional Magistrate. It simply stated 
: the fact that the decree passed by the Special Judge was under 
execution in proceedings taken before him under the Encumbered 
Estates Act. Having regard to the provision of the Encumbered 
Estates Act falling within what we have called the third group and 
which we have summarised above, that sentence in the Snb- 
Divisional Magistrate’s order underlined by us means that he 
himself exercising the functions of the Collector of Benares District 
had started execution of the decrees passed by the Special Judge, 
and the execution so started was still pending. The underlined 
sentence means that he, the Sub-Divisional Magistrate, had already 
taken steps to realiss the amounts decreed against the applicant 
landlords, but that he had not at that time actually realised the 
same. The aforesaid reason which is the first reason given by the 
learned Subordinats Judge in support of his order cannot be 
supported. 
It is, therefore, necessary to examine the other contention of 
the judgment-debtors respondents which also found favour with 
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the learned Subordinate Judge, namely, whether the decree passed jatin 

by this Court was superseded as soon as the Special Judge 1948. 
passed a decree in favour of the appellant in respect of the debt Madangopal Bagla 
for which the decree was passed in his favour by this Court. Mis 


k 


This question involves the construction of section 18 of the Act. 
If only the language of this section is simply followed and no MUH g 
other considerations are brought to bear, a decree passed by a 
competent Court eyen outside the Province in respect of a debt 
due by the landlord who made tho application under section 4 of 
the said Act -would be extinguished, for previously existing rights 
of the creditor are extinguished ; and the right he has under a 
decree passed before the decree passed by the Special Judge would 
fall within the phrase ‘previously existing right” occurring in that 
section. The learned Subordinate Judge simply proceeded upon the 
bare language of that section. He has not referred to any other 
provisions of the act for finding out the intention of legislature, nor 
has he considered the question whether that section would be 
effective on decree passed by competent Courts outside the United 
Provinces or on decrees passed by Chartered High Courts seeing 
that the Act is nota Central Act. Ina matter of construction it is 
of the utmost importance to examine the statute as a whole and 
to find out the intention of the legislature. From the intention 
of the legislature as gathered from the Stalute it may require 
the dictionary meaning of words and phrases in the section 
to be construed, to be restricted or expanded, as the case 
- may be. 

The preamable to the Act expresses the object of the legislation. 
It is to provide for the relief of encumbered estates in the United 
Provinces. The preamable by itself, does not help us on the 
question we have to decide. Section 1(a) makes the Act applicable 
to the whole of the United Provinces except certain specified areas. 
This is in accordance with the powers of the Provincial legislature - 
as given by section 80A of the Government of India Act (1915- 
1919). Leaving aside the exception this means that the provisions 
of the Act would have operations, that is to aay, effect in that 
` Province only. Section 8 of the Act requires the applicant land- 
lord to file a statement before the Special Judge specifying 
inter alia bis debts, and giving the names and addresses of his 
creditors. It may be and probably is the intention of the legisla- 
lature that the applicant landlord must give a complete List irres- 
pective of the fact whether the debts or some of them had been 
incurred in or outside the Province or irrespective of the fact 
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that the creditors reside within the Province or outside, or whether 
they have obtained decrees in Courts situate within or outside 
the Province. Section 9 empowers the Special Judge to publish 
general notices in the local gazette and in newspapers and also at 


.the offices of the Collector. within whose district any part of the 


applicant's property is situate calling upon the creditors of the 
applicant landlord to prefer their claims before him within a 
certain time. He is to send by registered post like notices to the 


‘individual creditors whose names and addresses appear- in the 


statement of the applicant landlord filed under section 8. The 
intention of the legislature is that all creditors of the applicant 
landlord should have notice of the proceedings but it does not 
necessarily follow therefrom that the Special Judge would have 
jurisdiction to adjudicate upto claims of af the creditors of the 
applicant landlord, or that the effect of their non-appearance before 
him within time would be the discharge of their claims for ever, 
irrespective of any later fact. In our opinion sections 7, 13, 14(7) 
and 18 would ‘have to be considered together, section 18 as its 
language implies would have operations only over the right of 
such creditors in respect of whose claims the Special Judge had 
passed decrees under section 14(7) of -the Act. The bare fact 
that he had passed a decree is not sufficient. An enquiry must 
be made whether <he decree be had passed was one which he had 
jurisdiction to pass, for a decree passed without jurisdiction is in 
the eye of law a piece of waste paper. The question for considera- 
tion therefore is over what claims the Special Judge had juris- 
diction to adjudicate. It cannot in our opinion be held that he 
has jurisdiction over the claims of all and every one of the credi- 
tors to whom notices under section ọ had been issued, for that 
would involye in some cases assumption by him of jurisdiction of 
an extia provincial nature which the United Provinces Legislature 
could not in law confer on him. The presumption that a sub- 
ordinate legislature legislates tafva vires would stand against it, and 
so an intention which would have that far-reaching effect is not 
to be imputed to that legislature. Section 7 gives some indications 
of the intention of that legislature. It prevents suits and pro- 
ceedings by creditors being instituted or taken only in Courts, 


- civil and revenue in the United Provinces after the Special Judge 


had acquired seisin till the termination of the proceedings under 
the Act; suits and proceedings pending in such Courts only are 
stayed, and all processes in execution issued by such Courts only 
impending proceedings are rendered void. In our opinion the 
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intention of the legislature is to stay3pending suits and proceedings 
or to stop their institution after the relevant date mentioned in 
section 7, so that the Special Judge may adjudicate upon the 
subject-matter of the proceeding suits or proceedings so stayed or 
may adjudicate upon the subject-matter of suits or proceedings 
which could have been, but for the bar imposed by section 7, 
instituted in the Province. No doubt the scheme is to confer on 
the Special Judge exclusive jurisdiction and for that purpose the 
jurisdiction of the ordinary Court are excluded. -As the jurisdic- 
tion of Courts, civil and revenue, in the United Provinces only 
in excluded by section 7, and couid be excluded by the legislature 
of that Province the exclusive jurisdiction intended to be conferred 
on the Special Judge by the process of exclusion would extend only 
over such debts for enforcement of which the creditors would 
have had to take recourse to Courts, situated in the United Provim 
ces only and could not have had the right to take recourse to any 
Court outside that Province. This in our opinion is not only a 
reasonable construction but the only construction possible, for that 
legislature could not in law take away or curtail the jurisdiction of 
Courts situate outside the Province. No doubt section ro on its 
language would apply to all creditors, and the section 13 defines 
the consequences of their non-appearance before the Special Judge 
within the prescribed time. But if the discharge of a debt be 

disputed it would be the subject-matter of a suit or proceeding ina 
-civil or revenue Court, as the case may be. A Court would neces» 
sarily come into the picture and the legislature of the United 
Provinces cannot compel a Court outside the Province to accept 
the law as laid down by it in section 13 of the Act, a provision 
which can have operation in view of section 80A (1) of the Govern- 
ment of India Act (1915-1919) only within that Province and not 
beyond it, and United Provinces Legislature had in effect said so 
in section r sub-section 2 of the Act. The “creditors” in 
section 10 must be limited to those creditors only, who would have 
had to enforce their rights by suits or proceedings in the United 
Provinces only, and who could not have instituted their suits or 
taken proceedings in Courts outside that Province, either by reason 
of the provisions of section 16(c) and (d) or section 20 of the Civil 
Procedure Code or of the Letters Patents of Chartered High 
Courts, with or without leave, as the case may be. We accordingly 
hold that the Special Judge had no jurisdiction to adjudicate upon 
the claim of Madangopal Bagla and so section 18 of the Act and 
those provisions cannot affect the decree passed by this Court in 
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favour of Madangopal Bagla, for the Court had power under the 
Letters Patent to pass that decree, and either to execute it itself 
or have it executed by a transferee Court and the Provincial 
Legislature even of this Province, much less of another Province, 
could not have by legislation affected its jurisdiction at the time 
when the said decree was.passed, for at that time the Central 
Legislature was by virtue of clause 44 of the Letters Patent the only 
legislative autbority in India which could have modified the Letters 
Patent, Narsingh Das y. Chagemu/l (1). Our decision is in agreement 
with the result of the decisions of the Bombay High Court in 
Shankar Vishnu v. Mancklal Haridas (2) and of the Lahore High 
Court in Dsrvar Patials v. Narain Das Gulab Singh (3). The 
last mentioned case is on all fours with the case before us. 
Although we agree with the result of those decisions we have some 
heistation in holding that the United Provinces, a Province in 
British India, is to be regarded as foreign territory for the purposes 
of the said Encumbered Estate Acts, and so reserve our opinion 
on the reason given in the first mentioned case. We also reserve 
our opinion on some of the detailed reasons given in the last 
mentioned case. 


The last contention of the respondents before us is that 
Madangopal Bagla is bound by the decree passed by the Special 
Judge, with the consequence that section 18 of the Act must 
have its operation on his pre-existing rights on the ground that 
he had submitted to the jurisdiction of the Special Judge. 
No doubt the doctrine of submission to jurisdiction is an 
accepted doctrine in Private International Law but in our 
judgment there is no scope for the application of that 
doctrine to domestic Courts. A domestic Court has either 
jurisdiction or none over the subject-matter of the litigation by 
the laws of the state. This is conveniently expressed by the 
maxim that consent cannot confer jurisdiction to a domestic 
Court, where by lawit has none To defeat this execution it will 
baye to be proved that Madangopal had voluntarily abandoned his 


-rights under the decree pasaed by this Court, and evidence on 
“the record is not sufficient for so holding. 


“The -result is that this appeal is allowed. The Execution 
‘ Case started in the Second Court of the Subordinate Judge would 


(t) (1999) I. L. R. (1939) 2 Calo, 93, 145 et soq. (S, B.) 
(2) (1940) LL. R. (1940) Bom, 799. 
(8) (1943) 1. La R. a5 Lah, 79, 
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proceed from the stage in which it was before the 2and May, 1944 A 
when Miscellaneous Case No. 12 of 1944 was allowed. The 1948. 


verat. 
appellant must have costs of this appeal and of the lower Court. Madangopal Bagla 
Y. 


The hearing foe in this Court is assessed at Rs. 85. 


| Lach midas, 
Sharpe, J. :—I agree. ; a p Mitter, 9. 
3. C Appeal allowed. re 
Execution Case to proceed, 
Before Mr. Justice B. K, Mukherjea and Mr. Justice 
j W., Me. C. Sharps. l 

MENAJUDDIN AND ANOTHER — Crvi 

M . 1948. 
ms May, 38. 


HERONUDDIN MULLICK AND OTHERS* 


Bengal Tenancy Act (VIII of 1854), sections 65 and 16A, Chapter XIV- - 
Defaulting tenure seld during the pendency of an execution proceeding— - 
Tenure, {f passes at the rent execution sale unless the purchaser is made a 
party te the execution proceedings. 


Held, where a tenure is sold pending the executlon of a decree for arrears. 
of rent in respect of the samo tenure, the purchaser must be made a party 
to the execution proceeding in order that the rent sale may have the effect of 
a male under Chapter XIV of the Bengal Tenancy Act. 


Tho dealsion of the Special Bench of this Court in Krishna Pada Chatter- 
jee v. Manada Sundari Ghosh (1) which was based on the pronouncement 
of the Judicial Committee of the Privy Council in Forbes v, Bahadur Sing (a) _ 
is that the right to bring a tenure or holding to sale under section 65 of the 
Bengal Tenancy Act exists so long as the relationship of landlord and tenant - 
subsists between the parties and consequently ff the relationship does not 
exist at the date of the sale, it would not have the effect of rent sale under 
Chapter XIV of the Bengal Tenancy Act. 


“Appeal from Appellate Decree No. 1543 of 1941 against the order of- 
the District Judge of Zillah Backergunge, dated ard July, 1941 reversing 
the decree of the Munsiff, 3rd Court, Patuakhall, dated 8th February, 1941. 


(1) (1932) 96 C. W. N. 518. 
(a) (1913) LA R, 41 L A 91; 18C, W. N. 747. 
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Binapani Debi v. Banku Behari Mandal (1) followed. 


Section 146 A‘a) provides that even if some of the co-sharer tenants are 
left out in a rent mit but still if the defendants to the suit reprasented the 
entire body of the co-saharer tenants, the decres would hare the effect of a 
rent decree and the salo would have tho mmo consequences as the 
mile of a holding or tenure under Chapter XIV of the Bengal Tenancy 
Act. r 


But, for any reason other than the non-joinder of all the tenants 
as parties defendants to the suit, the sult cannot have the effect of a 
rent decree or the sale a rent sale and section 146A has no application 
at all, ` 


Appeal by the Defendants. 
Suit for recovery of rents. 


The material facts will appear from the Judgment. 


Messrs. Jitendra Nath Guha and Satya Priya Ghose for the 
Appellants. 


Mr. Radhika Ranjan Guha for the Respondents. 
The following judgments were delivered : 


Mukherjea, J. :—This appeal is on behalf the defendants in a 
rent suit. To appreciate the controversy between the parties, it 
would be necessary to state a few facts. The lands in suit in 
respect of which rent has been claimed by the plaintiffs appertain 
to g nim howla which is recorded in Khatian No. 74 and belonged 
originally to one Muhammad Selim Khalifa. After Muhammad 
Selim’s death, it devolved upon Abdul Hanif Khalifa and others. 
The rent of the nim howla having fallen into arrears, the superior 
landlord instituted a rent suit against the tenure-bolders and 


Obtained a rent decree on the 31st January, 1936. The decree 


was put into execution on the 28th March, 1936, and a sale was 
held on the Irth August, 1936, the purchaser being one Habibur 
Rahaman. Alter the execution case was started and before the 
salo took place, the tenure was put up to sale in execution of & 
mortgage decrse obtained by a mortgagee decree-holder against 
the tenants, and it was purchased by the present plaintiffs, on 
the and May, 1936. The mortgage sale was confirmed on the 22nd 
Jaly, 1936. The plaintiffs have on the basis of their purchase at 
the mortgage sale, brought this suit for recovery of rents against 
the tenants who are in possession of the disputed lands under the 
owners of the nim howla. The defence was that the plaintifs did 


“not obtain any title by virtue of their purchase at the mortgage 


(1) (1943) 47 C. W. N. 655, 


ai 
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sale inasmuch as the salo in execution of the rent decree passed 
the tenure itself to the auction-purchaser, Habibur Rahaman who 
got it free and clear of anybody-else’s interest. - = 

The trial Court gave effect to this contention of the defendants 
and dismissed the plaintiffs’ suit, On appeal the jadgment was 
reversed and the learned District Judge of Backergunge who heard 
the appeal decreed the plaintif» suit, being of opinion that the 
plaintifs not being made parties to the proceedings in execution 
of the rent decree, the sale had not the effect of a rent sale under 
Chapter XIV of the Bengal Tenancy Act. It is the propriety of 
the decision that bas been challenged before us by Mr. Jitendra 
Nath Guha who appears in Aa of the present second appeal 
to this Court. 2 

Tt seems to us, on hearing the learned Advocates on both sides, 
that the view taken by the Court of appeal below is right. The 
decision of a Special Bench of this Court, in Krishna Pada 
Chatterjee v. Manada Sundari Ghosh (1) - which was based on 
the pronouncement of the Judicial Committee of the Privy Council 
in Forbes v. Maharaj Bakadur Singh (2) is that the right to bring 
a tenure or holding to sale under section 65 of the Bengal Tenancy 
Act exists so long as the relationship of landlord and tenant 
subsists between the parties, and consequently if the relationship 
does not exist at the date of the sale, it would not have the effect 
of rent sale under Chapter XIV of the Bengal Tenancy Act. This 
was a case where the landlord ceased to be the landlord after 
obtaining his decree, but before putting the tenure to sale, but 
the same principle has been applied to cases where the tenant’s 
interest ceases before the date of the sale, and it hes been held that 
in such cases also the interest of the transferee who was not made 
a party to the execution proceeding did not pass by the sale which 
had not the effect of a sale under Chapter XIV of tho Bengal 
Tenancy Act vide Binapani Debi v. Banku Behari Mondal (3). In 
our opinion, the principle enunciated in this case applies to the 
facts of the present one, and consequently it must be held that the 
plaintiff’ title remained unaffected by the sale in execution of 
the rent decree. Mr. Jitendra Nath Guha has challonged - -the 
propriety of the decision in Binapani Debi v. Banku Behari 
Mondal (3) referred to above on the ground that the learned 


Judges in deciding this case did not advert to or consider the effect 


(1) (1932) 36 C. W, N. 518. 
(a) (1914) L. R. 411. A. 91; 18 C. W. N. 747. 


(3) (1943) 47 C. W. N, 651, z 
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of sub-section (2) of section 146A of the Bengal Tenancy Act. In 
our opinion, that contention really is of no substance. Section 146A 
contemplates a case where there are more than one tenant on the 
land, and sub-section (2) provides that even if some of the co-sharer 
tenants dre left out in a rent suit, but still if the defendants to the 
suit represented the entire body of the co-sharer tenants, the decree 
would have the effect of a rent decree and the sale would have the 
same consequsnces as the sale of a holding or tenure under 
Chapter XIV of the Bengal Tenancy Act. The decree would not 
cease to bsa rent decree by reason of the fact that all the tenants 
were pot impleaded as parties defendants to the rent suit, nor, on 
the other hand, the sale would ceasé to have the effect of a rent 
sale by reason of all the tenants not being proceeded against as 
judgment-debtors in the execution proceeding. But if for any other 
reason other than the non-/joinder of all the tenants as parties 
déféndants to suit, the decree cannot have the effect of a rent 
decree, or the sale in execution of thé decree cannot operate as a 
sale of the holding or tenure as contemplated by Chapter XIV of 


~ the Bengal Tenancy Act, section 146A of the Berfgal Tenancy Act 


has got absolutely no bearing on the question. This has got 
to be decided on the other provisions of law laid down in the 
Bengal Tenancy Act. If under section 6s of the Bengal Tenancy 
Act, it is necessary that the relationship of landlord and tenant 
must continus down to the date of the sale In order that the holding 
or tenure may pass to the transferee, that position in our opinion 1s 
not in any way affected by section 146A. In our opinion, there- 
fore, the decision of Blank and Biswas, Jf., in Binapani Y. Banku 
Behari (1) is perfectly sound, and the ground put forward by 
Mr. Jitendra Nath Guha would fail. 

Mr. Jitendra Nath Guha has further argued that in the present 
case it was not possible for the landlords to make the plaintiffs 
parties to the execution proceeding inasmuch as they were not 
aware of the purchase at the mortgage sale. It appears that there 
is oral evidence on the record which is practically one-sided and 
which goes to show that the landlords had knowledge. 

Quite apart from that, as the sale was in execution of a mort- 
gago decree, notices would be served upon the landlords under 
the provisions of section 13 of the Bengal Tenancy Act. The 
presumption in law would be that such notices were served. It 
was certainly open to the landlords to rebut that presumption by 


(x) (1943) 47 C. W. N. 651. 
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showing that no notice was served upon them or even if it was 
served at all, it was served after the rent sale took place, but no 
such evidence was adduced by the defendants to this sulit, and 
consequently. we are unable to say that the landlords had no 


467 
CL. 
1946. 
Nagan 


Mata jatah 


knowledge of the plaintiffs’ purchase. The result, therefore, is that. Heronoddia Mullick. 


we dismiss this appeal, but make no order as to costs in this 
Court. 


Sharpe, J.:—I agree. 


8. C, l Appeal dismissed, 


FULL BENCH. 


Before Mr, Justica C. C. Biswas, Mr. Justice A. L. Blank 
and Mr. Justice P. Chakravartti. 


Su. SARAJUBALA GUHA THAKURTA AND ANOTHER 
y. 


ASWINI KUMAR GHOSH AND ortHers.* 


Appeal— Appeal from final decree passed on review—Order granting an appli- 
cation for review, queriionsd—Grounds—Civii Procedure Code (Act V af 
1908), sections 95, 100, 104, order 43, rule 1. 

When an order granting an application for review is questioned In an 
appeal from the decree ultimately passed, the appellant is limited to the 
grounds specified in order 47 rule 7 of the Code of Civil Procedure, and is not 
entitled to show that none of the grounds for review, as speclfied.in rule 1, 
exists, 

Nritya Gopal Mitra v Farit Manjari Dasi (1) ovec-ruled, 

Bisheskwar Pratap Sakhi v, Pargth Nath (a) distingaished, 


*Fall Bench Reference No. 1 of 1942 in Appeal from Appellate Decres 
No. 51 of 1939, against the decree of D. N. Guha, Esg., Subordinate Judge, 
1st Court of Bakerganj, dated the joth July, 1938, rerersing the decree of 
M, A. Wahab, Esq., Munsiff, 5th Court of Barisal, dated the -1ath June 
10930. 
: (1) (1994) 30 C. W. N. 84. 
(a) (1934) L. R. 6r L A, 78 ; 6o C, L. J. 257. 
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Sections 96 and 104 and order 43 rule 1 of tho Code of Civil Procedure 
have not the effect PE Naa 
and specified, 

An order granting an applicttion for review, made by the first appellate 
_Conrt, cannot, by reason of the provisions of section 100 of the Code of Ctril 
Procedure, be challenged in second appeal from the final decision on grounds 
other than those mentioned In order 47, rule 7 of the Code, Section 100 of 
the Code should be read as i aa aaa 
rule 7. z 

Appeal by the Plaintiffs, 

Suit for -declaration of plaintiff} title and confirmation of 
possession through defendants Nos, a to 7, rent for a certain period 
and, in the alternative, damages. - 


The appeal first came up for hearing before Akram and Pal, Jf., 
who made a reference to a Full Bench by the following Order of 
Referente :— ' 

This is an appeal by the plaintiffs in a suit for declaration of 
title and confirmation of possession of a Aemw/a or in the alternative 
for recovery of possession of the same through the tenants 
defendants Nos. 2-7. “The plaintiffs’ case is that their mother 
Sarala- Sundari purchased the disputed Aow/a along with Aayem 
karsha tenancy anda brakmatiar from Kailash Das and his two 
brothers by a Kobala, Exhibit. 2, dated the soth Sraban, 1319 
B.S.=4th Anguft, rgia. The plaintiffs claim by right of inherit- 
ance from their mother. The claim is contested by the defendant 
No. r whose case is that he purchased the Avm/a on the r4th 


oe 


“February, 1920, ata sale held in execution of a money decree 


obtained by the landlords against the alleged vendors of Sarala 
Sundari, that the kobala on which .the plaintiffs based their claim 
was merely a sham transaction, Sarala Sundari being merply a 
benamdar of her vendors, 

-The Court of first instance found against the defence contention 
and decreed the suit on the rath June, 1936. The defendant No. r 
thereupon preferred an appeal and this appeal was dismissed by 
the Subordinate Judge. The defendant No. 1 therefore applied 


_ for a review of this judgment and decree of the Court of appeal 
“below on the ground that there was an error apparent on the face 


of the record, inasmuch as a previous judgment in a rent suit 
(Exhibit J) was simply referred to in the appellate judgment 
without looking into the real fiadings arrived at therein, The 
application for review was made before the learned Subordinate 
Judge who disposed of -the appsal. Ha issued notices on this 


La * 
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application but the matter was finally disposed of by his successor: . 


in-office, who, by his order, dated 26th March, 1938, granted the 
review. The ground on which he granted the review will Appear 
from the following observation made by him in course of his 


judgment :— 


- “In rent suit which the Dasses contested and in which they 


pleaded having sold away to Sarala this plea was negatived, it 
being held that it was a benawi conveyance for no consideration. 
The ground of the review is that Sarala’s daughter's claim under 


-the same conveyance which was found to be Benawi in the rent suit 
and as such the judgment in the rent suit ought to have been 


regarded as an important piece of evidence and thoroughly 
examined -but was as it were passed over. It appears that the 
Judgment in the rent suit did find that the conveyance was Jenam 
which was not fully considered in the appellate judgment and so 
there is a legitimate grievance and the appeal should deserve to be 
re-opened and heard again Soa with reference to that 
judgment.” 
_ Another ground of discovery of new secant was also urged 
in support of the review but this did ‘not find favour with the 
learned Subordinate Judge. He granted the review solely on the 
ground stated above. ‘hereafter, the learned Subordinate Judge 
who granted the review heard the appeal, allowed'the same, set 
aside the judgment and decree of the lower Court and dismissed 
the suit with costs. The plaintiffs thereupon preferred the present 
appeal and their main contention is that the review was granted 
without sufficient ground. 

Order 47, rule 7, of the Code of Civil Procedure lays down 
that an order granting an application may be objected to on the 
ground that the application was (a) in contravention of the provi- 


` sions of rule a, (b) in contravention of the provisions of rule 4, 


or (c) after the expiration of the period of limitation prescribed 
therefor and without sufficient ‘cause. It is further provided by 
the rule that sach objection may be taken at once by an appeal 


` from the order granting the application or in any appeal from 


the final decree or order passed or made in the suit. 

The appellants did not prefer any appeal from the order 
gfanting the application for review but have taken the a a 
in their appeal from the final decree made in the suit. 

It is not the case of the appellants that the provisions of rule 2 
were in any way contravened in this cass, nor is it their case that 
the application was made after the expiration -of the period of 


~ 
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limitation prescribed therefor. Their case is that the epee 
was in contravention of the provisions of rule 4. 

Rule 4 lays down (i) where it appsars to the Court that there 
is no sufficient ground for a review it shall reject the application ; 
(ii) where the Court is of opinion that the application for review 
should be granted it shall grant this; provided that (a) no such 
application shall be granted without-previous notice to the opposite 
party to enable him to appear and to be heard in support of the 
decree or order, a review of which is applied for ; and (b) no such 
application shall be granted on the ground of discovery of new 
matter or evidence which the applicant alleges was not within his 
knowledge, or could not bs addaced by him when the decree or 
order was passed or made, without strict proof of such allegation. 
The contention of the appellant is that the order granting the 
review was in contravention of the provisions of this rule, inasmuch 
as there was no sufficient ground for a review. 

For this purpose the appellant referred to rule 1 of the same 
order which lays down only three grounds for review, namely, 
(1) the discovery of new and important matter or evidence which 
after the exsrcise of due diligence was not within the knowledge 
of the applicant or could not be produced by him at.the time when 
the’ decree was passed or order made ; (e) or some mistake or 
error apparent on the facs of the fecond; and (3) any other suffi- 
cient reason. 

The roview in this particular case seems sto have been granted 


“on the ground that there was an error apparent on the face of 


the record, the error complained of being an omission on the part 
of the Judge who originally disposed of the appeal to look into 
certain findings in the judgment, Exhibit J. The appellants con- 


_tend that these findings would be no evidence at all, inasmuch as 


they were not parties to the suit in which this judgment was 
; 
It is not disputed that the review was granted on an untenable 


“ground ; but that the question is whether the order granting the 


review can be objected to on this ground upon appeal, 
The learned Advocate, appearing for the respondents, contends 


| that the only ground of objection available to the appellants — 


would be that the applétation for review was in contravention of 
the provisions of rale 4. Rule 4 was not contravened simply 
because there was no sufficient ground for review under rule: ; 
clause (2) of rule 4 leaves it to the discretion of the Court to say 
whether the application should be granted, and if the Court is of . 
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opinion that the application for review should be granted it will be 
entitled to grant it and its order granting the review shall not be 
liable to be objected to either by way of appeal or by objection in 
the appeal from the final decree unless it could be shown that 
the provisoes to clause (2) were in any way violated. In support 
of his contentions he relied on the cases reported in Munni Ram 
Chowdhury v. Bisken Purkash Narain Singh (1); Sheth Sadar- 
uddin v. Rhramuddin (2); Hari Charan Saka vy. Baran Khan (3) ; 
Lan Tin Ngan v. Ma Mya Kyin (4) and Saherjan Bibi v. Gopal 
Chandra Putaturida (5). On the strength of these cases the 
respondents contended that an order granting the review cannot bs 
assailed on the ground that there was no ground for granting it. 
It can only be attacked on the limited grounds specified in rule 7 
of order 47. Rule 4 of the order is not shown to have been con- 
travened simply by showing that the ground on which the review 
was granted was not covered by rule r. Rule 4 is contravened 
only if the application is disposed of contrary to the provisions 
contained in the provisoes to clause (2) of the rule. 


The appellants, on the other hand, relied on the cases of Writya 
Gopal Mitra v. Jarit Manjuri Dasi (6) ; Kumar Sarat Kumar Roy 
v. Seipati Chatterjee (7); Srimatl Garabini Kamarin v. Suraj 
Narain Singh (8) and Narayana Chettiar v. P. C. Muths Chettiar 
(9). On the strength of these authorities, the appellants contended 
that if the review was granted ona ground which was no ground 
_ for review under rule 1 of order 47, then the order granting the 
review would be liable to be set aside. Rule 4 will be contravened 
if a review is granted where, as a matter of fact, there is no sufficient 
ground for review. 


In Muyuni Ram Chowdhury v. Bishen Perkash (D), (Trevelyan 
and Stevens, JJ), it was held that no appeal lay from an order 
granting a review of judgment except in cases specified in 
section 629 of the Civil Procedure Code. That the Court which 


(1) (1897) I. L. R. a4 Cale. 878, 
(a) (1913) 20 I. C. 670. 

(3) (1914) I. L. R. 41 Cale. 746. 
(4) (1999) I. L. R. 7 Rang. 187. 
(5) (1929 34 C. W. N. a65. 

(6) (1925) 30 C. W. N. B4. 

(7) (1919) 23 C. W. N. aga. 

(8) (1924) I. L. R. 3 Pat, 134. 
(9) (1987) 1. L, Re 50 Mad. 67. 
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had granted the review had done so without sufficient reasons was 
not a valid ground of appeal under section 629. 


. Similar-view was taken in Sheikh Sadaruddin vy. Ekramuddin 
(1 ), by Jenkins, C J. and Mookherjee, J., in a suit for arrears of 
rent where the question in controvery was whether the relationship 
of landlord and tenant existed between the partes, The Court of 
first instance awarded this question in favour of the defendant and 
dismissed the suit. Upon appeal the Subordinate Judge reversed 
this decision and decreed the suit. An application for review of 
Judgment was than presented to the Subordinate Judge and notice 
was direcied to be issued thereupon. The application was finally 
disposed of by his successor, Tho latter officer granted the 
application and directed the appeal to be re-heard. The appeal 
was then re-heard and the decision of the Court of first instance 
was affirmed. The plaintiff then appealed to the High Court and 
contended before Chatterjea, J., that it was beyond the authority of 
the Subordinate Judge to set aside on review the judgment of his 
predecessor because the only ground that was urged in support of 
the review was such as would only justify the modification of the 
judgment and not its reversal in its entirety. This contention 
found favour with Chatterjea, J., and he passed a decree in favour 
of the plaintiff. This decision of Chatterjea, J., was questioned 
in the Letters Patent Appeal and it seems to have been contended 


- fxter alia that in an appeal against the final decree the propriety of 


the order granting the review could be challenged only on the 
ground specified in section 629, Civil Procedure Gode, 1882. This 
contention was upheld by the leamed Judges who heard the 
Letters Patent Appeal and the following observation was made by 
them in the course of their judgment—In the case before us it- 
cannot be reasonably contended that the ground on which the 


- propriety of the order of thé Subordinate Judge is challenged falls 


within any of the grounds specified in section 629. Consequently, 
the appeal is infructuous”. 


It may be noticed here that these two cases were under the 
Civil Procedure Code of 188a which provided for the appeal only 
by its section 639 corresponding to the present order 47, rule 7, 
Civil Procedare Code, and did not contain any general provision 
for appeal corresponding to the one contained in the present 
order 43, rule 1(w). 


(x) (1913) 90 L C. 670, 
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In Haricharan Saka v. Baran Khan {:), however, Carnduff and 
Richardson, JJ., held that order 43, rule 1(w), must be read with- 
and subject to rule 7, order 47. l 

Similar view was expressed in the cases of Nandalal Mullick y. 
Panchanan Mukherjes (2); Surja Narain v, Kunja Bekari (3) and 
Lutin Ngan v, My Mya Kyin (4). 

In Sakarjan Bibiy. Gopal Chandra Putaturida (5), B. B. Ghose 
and N. K. Basu, JJ, held that in an appeal from an order grantihg 
8 review on the ground of discovery of fresh evidence it is not 
competent for the appellate Court to consider whether the new 
evidence is important or not (order 47, rule 1). That must be 
left to discretion of the Court. deciding the application ‘for 
reviow. 

It appears to us that the decision i in the cise of WVritya Gopal 
Mira v. Jarit Manjuri Dassi (6), militates against the view‘in 
the cass of Munsirum Chowdhury v. Bishen’ Parhash (7) and 
some of the other cases referred to above. The other decision 
cited by the appellants may be reconciled with the decision cited 
by the respondents, 

In the case of Kumar Sarat Kumar Roy v. Sripatt Chaitterjes 
(8), it’ appears that the review was sought on the ground ‘of 
discovery of new matter or evidence which the applicant alleged 
was not within his knowledge or could not be adduced by him 
when the decree was made, The matter therefore was covered by 
proviso (b) to sub-clause (2) of rule 4 of order 47, but it was suid 
that if what was alleged to have been discovered was not admissible 
in evidence at all, or there was no discovery of “new evijence” 


within the meaning of that proviso, then the accepting of that ` 


new matter as evidence contravened the - proviso. Similarly the 
decision in the case of Srima'i Garibini Kamarin vw. Suraj 
Narain Singh ‘9) also proceeded on the footing that the ground ‘of 
review being discovery of new matter or evidence, the order 
granting the review-was passed in contravention of this proviso, 


(r) (r914) 1. La R. 41 Calo 746. 
(a) (1917) 1. L. R. 45 Calo 60; a1 C. W. N. 1075. . 
(3) (1921) a5 C. W. N. 884. a 
(4) (1999) I. L. R. y Rang. 187. 
(5) (1999) 34 C. W. N. 265. 
(6) 925) 90 C. WL. N 584, | 
(7) (1897) 1. L. Reng Cale. 878, 
(8) (1919) a3 C. W. N. 242. 
(9) (1924) L L. R. 3 Pat. 134. i 
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inasmuch as it was not strictly proved that the omission in question 
(namely the omission to refer to a Full Bench decision of the High 
Court), was due to the want of knowledge of the applicant as to 
the existence of that decision. The Madras ease alto proceeded 
on similar grounds, | 
The case in Mritya Gopal Mitra v. Jarit Manjuri Dasi (ih 
however, cannot, in our opinion, be explained away in the above 
manner. Here the suit was for ejectment on the ground of aban- 
donment by transfer of a nortransferable occupancy holding. 
The defence infer alia was that all theo landa of the holding had 
not been sold. The Court of first instance decreed the suit. 
On appeal the learned Additional District Judge, Mr. Ross, allowed 
the appeal and dismissed the suit, finding that the evidence to 
show that the whole holding was transferred was insufficient and 
not satisfactory enough to prove the respondents’ case. There 
was an application for review of the decision of Mr. Ross on the 
ground that the area of the holding as found by him was the - 
result of a clerical error, Mr. Ross himself granted this appli- 
cation for review and thereafter went on leave. His succes or- 
in-office heard this appeal and found that there was a clerical error 
in the aren in the certified copy of the Kobala by which the 
appellant purchased. He was, therefore satisfied that the whole of 
the hclding had been transferred and on this finding dismis:ed 
the appeal. 
Against this judgment and decree, Second Appeal No. 1417 of 
1929, was preferred in this High Court and it was held in that 
appeal that the ground on which the review was granted was not a 
ground within the purview of order 47, rule t, of the Code of Civil 
Procedure, acd consequently, the order granting the review was 
liable to be set aside. On this ground the appeal here was 
allowed, the judgment and decree of the District Judge after 
review were set aside, the order granting the review was also set 
aside, and the original judgment and decree of the District Judge 
before the review were restored. It was contended in the said 


‘appeal that the order granting the review was not liable to be 
` objected ta in this Court on the ground that the review was not 


in accordance with the provisions of order 47, rule t, and that the 
appeal was limited to the ground sest out in order 47, rule 7. 
The learned Jugges who heard this appeal disposed of this objec- 
tion with the following observation: “We do not think that the 


(1) (1925) 30 C. W. N. 594, 
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‘ objection raised by the learned vakil for the respondents ‘{s sound. 
Order 47, rule 7, expressly provides that when an application for 
review is granted the party dissatisfied with the order ‘may appeal 
against that order or may take the same objection in an appeal 
filed against the final decree. Under rule 7, read with rules 1 
and 4, it appears that it is open to the appellate Court to examine 
the ground upon which the review was admitted and if the ground 
for the review -does not come within the words of rule r, then the 
appellate Court is competent to hold that the review was improperly 
admitted but should have bsen reJ2cted und rrule 4(1). This is clear 
froin the case of Chhzjw Ram v. Neki (1) and this was the ground 
. which was pointed out by their Lordships for their interference in 
that case when they say thet ‘there could be no rehearing for 
for the purpose of seeing whether the different conclusion on 
the merits should be adopted.” 


It is apparent that the learned Judges in coming to their com | 


clasion relied on ChAajw Ram's case (1), as implying that the none 
existence of a ground of review as specified in rule 1 of order 47 
isa good ground of which an order granting a review can ba 
assailed on appeal or in other words, the grounds of objection to 
the order granting a review will not be confined only to the infir- 
_ mities attached to the application for review as specified in rule 7 
‘but will also extend to seeing whether the ground on which the 
review is sought is one available under order 47, rule x, Civil 
- Procedure Code. 


The point of law upon which we are “making this reference 


relates to the following question pfs. :-— 

Whether, when an application for review is granted by a Court, 
and an objection is taken to the order granting the review in tho 
appsal from the final decree passed in the suit, non-existence of 
the grounds of review as specified in rule r of that order is avail 
able as a ground-of such objection. 

As the question is one of general importance wo think it desir- 
able that the divergence in the judicial opinion may be set at rest 
once for all so that a settled procedure may be followed. As the 
matter arises in an appeal from an appellate decree we refer the 
whole appeal for the final decision of the Full Bench. 


Mr. Jitendra Nath Guha for the Appellants, 
Mr, Prafulla Kumar Roy for the Respondents. 
CAY 
(1) (1922) L. R. 49 L A. 144} 26 C. W. N. 697. 4 


Crn. 


nE 1946 


THE CALCUTTA LAW JOURNAL. [VoL Ss. 


“The following judgments were delivered : 
- Chakravartti, J. :—Before the first Civil Procedure Code 


m, Samjabala was enacted, inferior courts in, India. had no power to review 


Agwin! Kuper 
Ghosh. -- 


he 
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their judgments, except with the sanction of superior courts, 
The Code of 1859 for the first time provided by section 376 that - 
a person, aggrieved by a decree of a court of “original jurisdic- 
tion”, might apply fora review of judgment on the ground of 
discovery of new matter of evidence orfor any other good and 
sufficient cause, and by section 378 it was enacted that a review 
might be granted, if the court considered it’ necessary for correct- 
ing an evident error or omission, or otherwise requisite for the - 
ends of justice. It was provided at the same time that the order 
of the court, whether granting the review or rejecting the appli- . 
cation, . “‘sball be final”. In the year 1873, it was held bya Full 
Bench of this Court in the case of BAyrud Chunder Surmak 
Chowdhry v. Madkub Ram Surmah (1) that the finality of the 
order was not absolute and only meant that it could not be 
appealed from’ as an order, but objections to it could.always be 
taken in an appsal from the final decree. Presumably, the posi- 
tion created by this ruling was considered unsatisfactory, for, if 
the order could not be appealed from immediately, but could yet 
be objected to in an appeal from the final decree, an unnecessary 
waste of time and money would cceur in cases where, in such 
appeal, the order was held to have been wrongly made, The 


Code ‘of 1877 met the situation ia two ways. It continued to. _ 


provide that an order, rejecting ad application for review, shall 
be final, but as regards an order granting an application,. it 
specified certain grounds of objection which could be taken either 
by an immediats appeal from the order or in an appeal from ` 
the decree passed on review. Tho provisions relating to review 
were also recast in several other ways. The Code” of 1882 
re-enacted the provisions of the Code of 1877 in exactly the same | 
form, even. thas numbers of the relevant sections being the 
same, . The provision relating to appeal was expressed in the 
following language :— E 

“629. An order of the court for rejecting the application 
shall be final ; but whenever such. application is admitted,- the 
admission may be objscted.to on the ground thatit was 

(a) in contravention of the provisions of section 624, 

_ (b) in contravention of the provisions of section 626, or 


(13 (1873) s0 W. R; 84 (B.B) 


LA 


pa 
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(c) after the expiration of the period of limitation; preseribed 
therefor and without sufficient cause. 

Such objection may be made at once by-an appeal against 
the order granting the application.or may be taken in any- appen 
against the final decree or order made in the suit”. | - 

Apart from the provision contained in the last part of the sec- 
tion, the Code did not give any right of appeal from an order, 
granting an application for review. i - 

The Code of 1908, by Order 47, rule 7, practically ` re-enacted. 
the provisions of section 629 of the Code of 1882,but some alter- 
ation was mado in the language. It reads thus — ~ 

(1) An order of the court rejecting the application sball 
not be appealable ; but an order granting an application may be 
objected to on the ground that the application was 

(a) in contravention of the provisions of rule s3, 

(b) in contravention of the provisions of ryle 4, or 

(c) after the expiration of the period of limitation prescribed 
therefor and without sufficient cause. = 


_ Such objection may be taken at once: by am appeal. from the ' 


order granting the application or in any appeal from the final, 
decree or order passed or made in the suit”, 

Rule 2 of order 47 corresponds to section 624 of the Code of 
1882 and rule 4 corresponds to section 625; but it will be noticed 
that while the Code of 1882 provided that when an application for, 
review was admitted, the admission might be objected to on the 
ground that it contravened scction 624 or section 636 or had been 
made after expiry of the period of limitation, the Code of 1908. 
provides that an order granting the application may be objected 
to on the ground that the afg/cation contravened rule 2 or rule 4: 
of order 47 or was made after expiry of the period of limitation, 

Another change introduced by the Code of rgo8 was that apart - 
from the provision contained in the last part of order 47, rule 7 
a right of appeal from an order granting an application for review 
was given in a general and unqualified manner by section ro4(r) (i)y. 
read with order 43, rule 1(w). Those provisions stand as follows :— 

“ro (1) An appeal shall lie from the following orders, and. 
save as otherwise expressly provided in the body of this Code or: 
by any law for the time being in force from no, other orders :— 

+ * o: 4 O+ 
* # m * 

(i) any order made under rules: from iii an- —_ is 

expressly allowed by rules” x 
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Order XLIII. z 

(rt) An appeal shall lio from the following orders under the 
provisions of section 104, namely :— 

(w) an order under rule 4.0f Order XLVI granting an appli- 
cation for review”. ; 

` Two other provisions in the Coda of 1908 may in this connec- 

tion be referred to :—first, section 96, which gives an unqualified 
right of appeal from every decree passed by a Court exarcising 


~ original jurisdiction, except when expressly barred ; and secondly, 


section 100, whica gives a right of appeal from a decree of a first 
appellate Court on-the ground that the decision is contrary to law 
or vitiated by a substantial error oz defect in the procedure. - 
The point for decision in the present case is whether, when an 
order granting an application for review is questioned in an appeal 


_ from the decree ultimately passed, the appellant is limited to the 


grounds specified in order 47, rule 7, or is entitled to show that 


. none of the grounds for review, as specified in rule 1, existed. 


The question arises out of the following facts. 

By a obula, dated the 4th August, 1912, Sarala Sundari, 
mother of the plaintiffs, purchased from ‘certain Dases three pro-' 
perties, the Avw/a which is the subject-matter of the present suit, 
a-Agysmi kartha tenancy and a Brahmottar. On the 14th February, 
1920, defendant No. r purchased the Aow/a in execution ofa 
money decree obtained by bim against the Dases. Thereafter he 
brought 'a suit for rent against defendants Nos. s to 7, who are 
tenants under the owa, and obtained an ex-farte decree on the 
4th -August, 1930. In order-to remove the cloud thus cast on 
their title, the plaintiffs commenced the present suit on the acst 
June, 1935, askirg for a declaration of their title and confirmation 
of possession throcgh defendants Nos. s to 7, rent for a certain- 
period and, in the alternative, damages. The tenant defendants 
did not contest the suit, but defendant No. 1 set up the plea that 
the alleged purchese by the plaintifs? mother was a benawi transac- 
tion and she was a more dsnamdar of her vendors. In support of 
this plea, reliance was pliced upon a judgment in a previous suit ` 
(Exhibit J) which defendant No. 1, as the landlord of the Azyémf 
karika, “bad brought against the Dases for rent of that tenancy 
and in which the dsfence of a transfer to Sarala Sundari by the 
same conveyance was said to have been repelled on the finding 
that the alleged transfer was a denai transaction. 

- The trial Court held that the sale to the plaintifs mother was 
a genuine sale and decreed the suit, An appeal. by defendant 
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No, 1 was dismissed. But, thereafter, he made an application for 
review of the appellate judgment on the ground of discovery of 
fresh evidence ag also on the extraordinary ground that in holding 
against his contention, the Court had not paid due regard to the 
findings in Exhibit J. Notices of this application were directed to 
be issued by the learned Judge who had heard the appeal, but 
it came up for disposal before his successor. That learned Judge 
was not prepared to grant a review on the ground that fresh 
evidence has been discovered, but he granted it on the ground 
that Exhibit] had not been “fully considered in the appellate 
judgment” and that, therefore, “the appeal should deserve to be 
re-opened and heard agaiu”. He heard it in due course, gave 
to Exhibit J the full consideration to which, according to him, it 
was entitled and dismissed the plaintiffs’ suit on the finding that 
the odala in favour of their mother was a ženami document. | 

Against that decision, the present second appeal was preferred 
by the plaintiffs. It came up for hearing before Mr. Justice 
Akram and Mr. Justice Pal when it was contended on behalf of 
the appellant that the ground on which a review had been granted 
was not a proper ground of review under the Code and that, 
therefore, the original judgment should be restored. The con- 
testing respondent did not dispute that the review had been 
granted on an untenable ground; but it was contended: on his 
behalf that the order granting the review-was not open to se 
on this ground in appeal, 

As regards the grounds on which an order granting an appli 
cation for review could be objected to in appeal, the’ learned 
Judges noticed a difference ‘of opinibn between decisions of this 
court. They referred to six cases where it had been definitely 
held that the grounds, open to an appellant, were limited to those 
specified in Order 47, rule 7 of the Code of rçc8 or section 629 
of the previous Code,- as the case might be, and three’ more, 
where too, the ground upon which the Court had pronounced 
would, on close examination, be found to be one of the grounds 
specified in rule 7. But there was one decision of a Division 
Bench in the case of Writya Gopal Miira v. Jarit Manjari Dasi 
(1) which could not be explained away and there it had been 
expressly held that in an appeal from a-decree passed on review, 
the appellate court was entitled to see if the ground on which the 
“review had “been granted was warranted by rule x of Order 47, 


(1) (1925) 30 C. W. N. 584. f | B oa 
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and if it found it was not, to hold that the review had been 
improperly granted. In view of this decision the learned Judges 
thought it necessary to refertoa Full Bench the following ques 
tion of lag :— 


“Whether, when an applica'ion for review is granted and an 
objection is taken to the order granting the review inan appeal 


from the final decree passed in the suit, nonexistence of the 


grounds of review as specified in rule r of that Order is available 
as a ground of such objections”. 


Reference was also made by the learned Judges to certain 
decisions of other High Courts in which one or the other of the 
two views had been taken, but they expressed no opinion pi 
their own. 


It was contended before us on behalf of the appellants that 
although a direct appeal from an order granting an application 
for review might have to be limited to the grounds specified in 
rule 7 of Order 47, an appeal from the decree, ultimately passed, 
could not, in this respect, be held to be similarly limited, in view 
of the wide language of sections 96, roo and 104 and Order 43 
rule r. It was contended further that assuming that objections 
available in an appeal from the final decree were also limited to 
the grounds specified in Rule 7, those grounds themselves covered 
contravention of role r. Rule 7 (1) (b) mentioned contravention 
of rule 4 as. ane of the proper grounds of review. Rule 4 (a) 
authorised the Court to grant “an application for review”, which 


_ meant a proper application, thatis to say, an application based 


on one or more of the grounds mentioned in rule r. If the 
Court granted an application which was not such an application, 
it contravened rule 4 (3) and, therefore, in order to establish a 
contravention of rule 4(2), which was within the words of rule 7, 
contravention of rule 1 could properly be shown. 


The contention of the appearing respondent was that the 
provisions relied on by the appellant could not be held to confer 
a right of appeal, unrestricted as to the grounds, unless it 
was also held that by them Order 47 rule 7 stood virtually 
repealed. Itwas contended further that both the language and 
the policy of the Code made it mufficiently clear that the Legis 
lature did not intend that an order granting an application for 
review -should be liable to objection on any ground other than 
those specified in rule 7, whether ina direct appeal from the order 
or in an appeal from the final decree, ; 
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In addition to the cases referred to in the Order of Reference, 
the learned Advocate for the appellants cited before us one other 
decision of this Court, CAfranjilal Ramlal v. Tulsiram Janhkidass 
(1), two decisions of the Patna High Court, Mardallav Prasad 
Chowdhury v. Jagbiliav Prasad’ Chowdkury (2) and | Garbari 
Kusmarnt v, Surja Naraias Singh-(3) and one decision of the Privy 
Council, BisheshAwar Pratsp Saki v. Parath Nath (4). 

As pointed out in the order of Reference, all the decisions 
of this Court, except one, are against the contention of the appel- 
lants. The one further decision cited by them before us is not 
of the slightest assistance to them, since there a review had been 
granted on the ground of discovery of fresh evidence and in an 
appeal from the order granting the review, it was set aside on 
the ground that there was no strict, or any, proof before the trial 
Judge that the applicant had previously been unaware of the 
existence of the new evidence or could not have prodaced it at 
the original trial. The only decision cf this Court in favour of 
the Appellants is, therefore, that in the case of MWritya Gopal 
Mitra y. Jarit Manjari Dasi (5). 

Whatever may be the correct answer to the question referred, 
it appears to us plain that the ground upon which that decision 
proceeds, is erroneous, The learned Judges hold that it is 
competent to an appellate court to eximine the ground upon which 
a review was granted and if it finds that the ground was one 
outside rule 1 of Order 47, to declare that it should have been 
refused. For this proposition, reliance is placed entirely on the 
decisidn of the Privy Council in CAhaju Ram v. Neki (6). “This”, 
they say, ‘is clear from the case of ChAuju Ram v., Naki (6) and 
this was the ground which was pointed out by their “Lordships 
for their interferenco in that case”, Itis overlooked altogether 
that in Chhaju Raws case (6), the Privy Council was not correct- 
ing an error committed by an Indian appellate court in the 
exercise of its appellate jurisdiction with regard to an order 
granting a review, made-by the Subordinate Court whose decision 
was under appeal. What the Privy Council had before it was 
an order made by the Chief Court of the Punjab, granting ‘a 


(1) (igtg) I, L. R. 47 Cak. 568; 31 C. L J. 134. 

(2) (1999) I. L. R. 18 Pat. 777. 

(3) (1943) y5 1. C. 177. 

(4) (1934) L, R. 611, A. 78: 39C. W. N. 1; 6C, L J. 267. - 

(5) (1934) 30 Ce W. N. 584. MB" 
(6) (1922) L, R, 491. A. 1445 26 C. W. N. €07; 96C. LT. 4594 
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review of its own decision in an appeal and the decision 
ultimately passei by the Chief Court on review. It was with this 
order that the Privy Council interfered, sitting in appeal over the 
ultimate decision and that it could doon any ground, not being 
bound by the Civil Procedure Code. The decision is no authority 
on the power of an Indian appellate court under the Code 
itself. 

In our opinion, the scopo of objection to an order granting an 
application for review, cannot possibly be wider in an appeal from 
the final decree than in an appeal from the order itself. Were it 
so, the position would be that a person aggrieved by such an 
order might first prefer an appeal against it on one or more of 
the grounds specified in Order 47, rule 7 and if he failed in the 
appeal, a fresh decision would be given on a review of the previous 
judgment. But he might then return to the attack in an appeal 
from the final decision and urge other objections against the same 
order and if he succeeded this time, as he conceivably might, 
the original judgment would be testored and all the time and 
money spent on all the proceedings since then, except the second 
appeal, would be absolutely thrown away. A procedure which 
may confuse the course of litigation in this manner cannot be 
held to be contemplated by the Code, unless the language used 
by the Legislature compels such construction. The language of 
Order 47, rule 7 however, points in an opposite direction, for, 


` after forbidding appeals from an order rejecting an application 


for review, it provides for an appeal against an order granting an 
application on certain specified grounds and goes on to say that 
such grounds can be taken either in an immediate appeal from 
the order or in an appeal from the final decree, The implication 
clearly is that whether in the one appeal or the other, the grounds 
available to the appellant are the same and the only grounds 
that can be taken are those mentioned in the rule. This accords 
with what, in our view, was the object of the changes made in the 
Code of 1877. After the Full Bench decision in Bhyrud Chunder’s 
case (1) the Legislature thought it right to provide, on the 
one hand, for an immediate appeal, so that the parties might not 
be subjected to the hardship of first suffering an order for review 
and next a fresa decision and then being told inan appeal from 
the fresh decisicn that the review had been wrongly granted, and 
on the other bend, to limit the grounds of objection admissible 
against the order, whenever it might be challenged, There could. 


(1) (1873) 20 W. R. 84 (F.B,) 
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be no senge in providing for different grounds of objection against 
the same order at different stages or for compartmental appeals, 
as it were, and, in our opinion, the Legislature has done no such 
thing. If the contention of the appellants be correct, it must be 
held, which, in our view, is not possible, that the Legislature has 
indirectly kept alive the very mischief which it intended to prevent 
by providing for an immediate appeal. 

The argument founded on the language of sections 96 and 
to4 and of Order 43, rule r is, in our view, misconceived. Those 
provisions of the Code deal with the right of appeal and not the 
grounds; and the absence of anything in the body of the 
Code, that is to say, the sections portion, in limitation of the 
right of appeal, cannot have the effect of enlarging the grounds, 
where the grounds are limited and 3pecified. It is true that as 
regards second appeals, section 100 mentions certain grounds 
in language of a very general character, but, in the first place, 
those grounds relate to the decision itself and not to any inter- 
locutory orders which are dealt with in section 105 and, in the 
second place, the general provision contained in section 100 
must be read as subject to the specific provision contained in 
Order 47, rule 7 in the sense that what is an error of law or 
defect of procedure in an order granting an application for 
review is defined there. The position is the same asin the case 
of section 114 and Order 47 rule 1, for, the section gives the 
right of review and the rule gives the grounds. Weare, there 


. fore, not of opinion that by reason of the provisions of section 


106, an order granting an application for review, made by a Firat 
Appellate Court, can bə challenged ina second appeal from the 
final decision on grounds other than those mentioned in order 47, 
tule 7. 

There is one other circumstance which points to the conclu- 
sion at which we have arrived. Before the Code of 1908 was 
enacted, it had been held in a series of cases that even. in an 
appeal from the final decree, the only grounds on which an order 
granting the review could be objected to, were those mentioned 
in section 629. The case of SAéctes Sadaruadin v, Rhramuddin 
(1) was a case of a second appeal, as isthe present case. In spite 
of these decisions, the Legislature made no change in the Code 
of 1908 to indicate its intention that in the case of an appeal 
from the decree ultimately passed on review, grounds other than 
those mentioned in order 47, rule 7 would be available. There 


(s) (1913) 20 I, Cr Gyo, 
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were in the Code of 1882 provisions corresponding to the present 
sections 96 and roo expressed in the same language. The only 
change made by the Code of 1508 was to include an order, 
granting a review, among the appealable orders enumerated in 
order 43, thereby making express what had previously been 
implied in section 629, but no change was made as to the grounds 
of appeal. 

The second contention of the appellants is, In our opinion, 
even less tenable. It was said that assuming ‘that Order 47, rule 7 
was exhaustive of the grounds that could be taken in any kind 
of appeal, contravention of rule r was included in contravention 
of rule 4 which was specifically mentioned in clause 1(b) of the 
rule. This result was said to’ follow from the occurrence of the 
phrase ‘application for review’ in rule 4(2) which contemplated 
an application in accordance with rule r and, therefore, so it was 
contended, coniravention of rule 4 included the granting of an 
application based on grounds, foreign to the first rule. 

The languages of the opening clause of the present rule 7, 
like that of the opening clause of the old section 629, is ill-chosen 
and it is clearly impossible to apply it intelligibly to all the 
three grounds cf objection mentioned. In rule 7, the grounds 
are stated by reference not to the order granting the application 
for review, but to the application itself, while in section 629 they 
were stated by reference to the “admission” of the application, ` 
which meant the order. Neither, however, can fit in with all 
the three grounds of objection which are the same in the old and 
the new provision. Ground (a) is contravention of rule 2 which 
corresponds to the old section 624 and has reference to the Judge 
to whom the application must be made. Ground (b) is contra- 
vention of rule 4 which corresponds to the old section 626 and 
requires previous notice to the opposite party as also strict proof 
of an allegation of discovery of new evidence, while giving a 
general discretion to the Judge to grant the application if he 
thinks it should be granted. Ground (c) is limitation. It. will 
thus appear that while the ‘application’ may be aftected by the 
bar of limitation and may also perhaps contravene rule 2, if not 
made to the proper Judge, it is not conceivable how it can con 
travene rule 4. The contention of the appellants that an appli- 
cation contravenes rule 4 when it is not in accordance with rule r 
is, in our opinion, clearly untenable, for rule 4 is not addressed 
to the nature and contents of the application at all: the pharase 
‘application for review’ in the rule simply means an application, 


A 
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and any application, by which a review is prayed'for. As regards 
the old section 629, while the. ‘admission’ of an applicatjon might 
contravene section 626 (rule 4), or perhaps even section 624 
(rule 2) when the admission was nat by the proper Judge, it is, 
quite impossible to find any relevancy of ground (c) which referred 


to limitation, for there was no time-limit then, as there is none 


now, within which the order of the court must be made. The only 
reported case which notices the inappropriatencss of the language 
of Order 47, rule 7, Madura Brakmayya v, Vedule Vellamma (1) 
says that the word ‘admission’ must have been changed into 
‘application’ by misteke, but it overlooks the fact that even 
the word ‘admission’ could not fit in with the third ground of 
objection. 

_But whether the word ‘application’ is to be understood as 

maning the order or whether the word ‘granted’ isto be read 
after the last word ‘was’ in the opening clause and whatever 
matters the grounds of objection miy cover on either reading, 
they do not, in our opinion, cover absence of the grounds of 
review, a3 specified in ruler. Ifthe Legislature intended that 
contravention of rule r should also be one of the grounds of 
objections, there is no reason why it should not have included it 
in plain terms in the list of contraventions set forth in rule 7. 
The argument that it was left to be spelt out of the words ‘appli- 
cation for review in rule 4 proceeds ona canon of interpretation 
which is so unnatural as to be almost fantastic. 

In our opinion, the Legislature, through the successive Code, 
seems to have left the matter of a review of judgment more - and 
more to the discretion of the Judge. It has enjoined that a 
review should be granted only in cases where one or more of 
the grounds specified in the Code exist, but at the same time it 
has provided that if the Judge himself thinks that his decision 
should be reconsidered, the exercise of his discretion cannot 
itself be made the subject of an attack on the ground of the non- 
existence of sufficient reasons, but it is liable to question only 
on the ground that some transgression of jurisdiction or gross 
violation of procedure happened, as when the Judge, granting 
. the application, was not the proper Judge to do so, or the appli 
cation was-granted, although it was barred by limitation or withe 
out notice to the opposite party. To quote from an old deci- 
sion, “the Code does not seem to supervise with very jealous 
scrutiny the exercise of powers which, after. all, tend to complete 


(1) 1916) 31 M, L, J. 509. 
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enquiry and consideration of the case upon the merits’. Baroda 
Churn Ghese v. Gobind Proshad Tewary (1). It is noteworthy, 
as pointed out by the respondent, that the provision in the old 
Codes which required the Judge to record the reasons for his 
Opinion with his own hand, has now been deleted. 

It can hardly be said that if such be the intention of tbe 
Legislature, it has left the parties to the arbitrary will of the Judge 
without any remedy. The parties are only affected by the ulti- 
mate decision and since an appeal will always lie from that deci- 
sion, any errors of factor law can, in most cases, be corrected 
in that appeal, without going behind to see whether the review 
was rightly or wrongly granted. There is no impediment at all 
in the case of any error in a decision of a trial court: none again, 
as regards errors of law committed by a court of first’ appeal. 
They can all be corrected in the course of dealing with the final 
judgment in appeal. It is only when a court of first appeal has 
made anew finding of fact in the judgment passed on review 
that a party is really prejudiced, for such a finding cannot ordi- 
narily be challenged in second appeal. But in most such cases, 
the new finding would be arrived at ona consideration of fresh 
evidence and the admission of such evidence would baa matter 
open to question, even in second appeal, so that the only real 
prejudice would be the possibility of a remand, in case the objec- 
tion is established. The chance of any real prejudice to the 
parties, if the words of the Code are read in their natural sense, | 
is exceedingly small and can be no ground for attributing to them 
an extended meaning, in view of the other considerations to which 
we have referred. | 

We baye not thought it necessary to consider in detail the 
various decisions in which the one view or the other was taken. 
Most of them give no reasons and few of them were cited, But 
reference must be made to the decision of the Privy Council in 
the case of Btsheskwar Pratap Sahi vy. Parath Nath (2). 

In that cass nothing was decided and there was no argument 
before their Lordships on the question which, in CAhaju Ram's. 
case (3), had been distinguished by Viscount Haldane, viz. the 
question, with regard to an order granting a review, of the powers 
of the appellate court inan “appeal to a Court of appeal”. The 
facts were that after the Subordinate Judge had disposed of the 


(1) (1895) L L. R. aa Calo. 084. 
(a) (1934) Le R. 611A. 78; 39 C. W. N. 1; 60C. L J, 267. - 
(3) (1989) Le R. 49 I, A 144; C, L J. 459, 
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suit and dismissed it, an application for review was made before 
him by the plaintiffs on the ground that a party who was a limited 
owner and whose life-interest the defendants had attached had 
died onthe day the judgment had been delivered, or the day 
before, and the plaintiffs had thus become entitled to the pro- 
perty es reversioners. This application was granted and the 
Subordinate Judge, who had previously dismissed the suit, now 
decreed it, overlooking the fact that the suit was fora declaration 
of title, on the basis of a deed of relinquishment which he had 
found to be fictitious and fraudulent. Inan appeal to the High 
Court by one of the defendants, the ground that the Subordinate 
Judge had acted erroneously in reviewing his judgment was taken, 
but did not appear to have been urged. The appeal was dis- 
missed on the finding that “the appellant could not execute a 
money decree, obtained against a limited owner, against proper- 
ties which had come into the possession of the next reversioners. 
The Privy Council held that the review having been granted on 
a ground not eovered by order 47, rule 7, had been wrongly 
granted and in that view restored the original judgment of the 
Subordinate Judge, but it disallowed costs to the successful 
appellant on the ground that the objection on which he succeeded 
had not been relied upon in the High Court. On this order 
of their Lordships, it was contended before us that the Privy 
Council had in effect held thatin an appeal from the ultimate 
decision given on review, an objection to the review on the ground 
that it had been granted ona ground not warranted by rule r 
could be urged before, and entertained by, the appellate 
court. | 

We are unable to hold that the order of the Privy Council 
can be relied upon for a proposition of so wide and general a 
character. Itis perfectly true that their Lordships held that the 
ground, on which the Subordinate Judge had granted a review, 
was one outside rule 1 of Order 47 and they restored the ori- 
ginal judgment of the Judge on that ground. Itis also true that 
they refused to award costs tothe appellant in the view that the 
objection to the review, which succeeded before them, might and 
ouzht tó have been urged before the High Court. But the last 
matter was not argued and seems to have bsen assumed. Neither 
the judgment, nor the report of the arguments, contains any 


indication that their Lordships’ attention was drawn to rule 7. 


or that any question was raised or considered as to the scope 
of objections to an order granting areview which are open to 
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“an appellant under the provisions of the Code. In these circums 


tances, we do not find it possible to hold that their Lordships 
decided any question as to the scope of an appeal against an 
order for review under the Indian procedure or that they isten- 
ded to overrule the very large body of Indian decisions to the 
opposite effect without giving any considera‘ion to them. The 
actual order of their Lordships is explicable, as the respondent 


‘pointed out, by the circumstance that the ground for review taken 


before the Subordinate Judge was really one of a discovery of 
a néw matter and since it is quite plain that nothing was alleged 
or proved, as to. the applicant having previously been unaware 
of it, the matter really came under rule 4 (2) (b) and, if so, it 
might and ought to have been urged in the appeal before the 
High Court under the express provision in rule 7 (1) (b). In any 
case, we are unable to read in tbe observations of their Lord- 
ships, which were only made in connection with the order for 


costs, a decision on so {important a matter to a consideration of 


which they were never invited. No inference, it need hardly be 
repeated, can be drawn from the act of the Privy Council its:if 
in restoring the original judgment of the Subordinate Judge, in 
the view that none of the grounds of review, as specified in 
rule 1 existed, for the Privy Council is not bound by the Civil 
Procedure Code. : i 

For the reasons given above, the answer to the 4uestion referred 
must, in our opinion, be in the negative. 

It remains to deal with the appeal which also has bsen referred 
toa Full Bsnch under the.rules of the Court. We are clearly - 
of opinion that the use which the learned Subordinate Judge 
made of the previous judgment, Ex. J., is as extraordinary as the 
ground upon which he granted a review. The judgment is not 
inter partes, the plaintiffs were not parties to the suitin which it 
was given and although the vendors of the plaiotifis were, the 
suit having been brought after the gale to the plaintiff, they are 
not in any way bound by the judgment suffered by their vendors. 
In the circumstances, little more could be admissible of the 
judgment than its existence as a fact. The learned Judge, 
however, took statements and findings contained in it as facts 
and it is psriectly clear that he maintained the opinion upon 
which he had granted the review, viz. “the judgment in the rent 
suit ought to have been regarded as an important piece of 
evidence and thronghly examined” and that the appeal should be 
“heard again especially with reference to that judgment”. That 
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was what he in due course did and since his decision was mainly 
influenced by matters contained in the previous judgment, which 
could not legitimately be imported, it must be set aside and the 
appeal re-heard. 


In the result, the question referred to a Full Bench'is answered 
in the negative. The appeal is allowed. The judgment and the 
decree of the court of appeal below are set aside and the appeal 
remanded to the lower appellate court to be re-heard in accor- 
dance with law in the light of the observations contained in 
this judgment. The appellants will have from the appearing 
respondent their costs for the hearing before the Division Bench, 
but there will be no order for costs for the hearing before the 
Full Bench. l 


Biswas, J. :—I agree. 
Blank, J. :—I agree. 


à T. M Appeal allowed > 
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' ment—Reoognition of tenant was basis of the agreement for the pay- 
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On transfer of the non-transferable occupancy holding by the original 
tenant long before occupancy rights beoame transferable in law, the 
landlord becomes entitled to re-enter the land at once. If the landlord 
does not take any steps to recover possession of the property and 
allows the transferee to remain in occupation of it for 12 years Oc more, 
the latter would acquire a limited Interest of a tenant by adverse 
possession and the right of the landlord to recover khas possession of 
the land would be barred by limitation unless he oan make out a case 
under section 18 of the Indian Limitation Act and prove that he was 
kept oat of his knowledge of his right to institute the sult by reason af 
any fraud committed by the transferee, 

The unrecognised trangferee whose possession was prima facis adverse to 
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Paar. 
Adverse possession—(Conid,} : 

the landlord from the date of his par chase would acquire the status 
of a tenant In full sanse of the word, and although the landlord did not 
recognise him as a tenant he would have all the rights of a tenant by 
the operation of the statute of limitation In his favour and the landlord 
cannot proceed against the original tenant who is no more liable 
for rent, 

The sale in execution of a decree obtained against the original tenant 
without making the transferee a party to the sult would not affect the 
rights which the latter has acquired by adverse possession. Where the 
transferee of a non-transferable occupancy holding has acquired the 
title of a tenant by adverse possession of the limited interest, the 
transferee and not the transferor 1s liable for rent. Soa suit by landlord 
against the transferor of non-transferable occupancy holding after his 
acquisition of limited interest by the transferee for rent, does not bind 
the transferee, But befors his acquisition of such limited interest, the 
transferor was liable. Raja Gopal Lal Roy Bahadur vs. Fesyra 
Maham mad Shah Choudhury Sis ves 108 

Adverse posseesion—Aderrar to endowment—Possession af alience— 
Hindu Law-~Debuttar—Alienation by shebait—Adverse possession 
against deliz—Limitation Act, Schedule I, Articles 134A te 154C and 
144—Transftr by manager, when veid. 

Article 144 and not Articles 124A to 134C, Sohedule I of Limitation Act 
which were introduced by the Amending Act I of 1929, Is applicable to 
the facts of the present case. 

When an endowed property is allenated by a manager the possession of 
the allenee becomes adverse as soon as he is without any title to the 
property. If the transfer is void ab imfiie, the possession of the trans 
feros is adverse from the very date of the transfer. If, on the other 
hand, it is not vold but is ocly voidable at the instanoa of the succeed- 
ing manager, possession cannot be adverse antil the office of the 
alienating mohunt ceases. 

Under the following circumstances a transfer by a manager of endowed 
property la void ad reitio: Firstly, when he acts in negation of the 
trust. If the allenation is not merely of certain items of the endowed 
property but of the endowment as a whole, the possession of the trans- 
feres is unlawful from the very beginning and limitation would run 
from the date ‘of the transfer. 

Seoondly, even if the subject-matter of transfer Is only particular item or 
items of endowed property the question whether the transaclon fs vold 
oc voldable would depend upon the fact whether the skebaif or the 
manager purported to transfer the sume in his capacity as manager or 
in bis own individual capacity as secular owner of the property. 

A skebai? oc manager bas the right to alienate portions of endowed pro 
perty for purposes of lega! necessity, He may exceed his powers, 
but if the transfer of the dsity’s property la by the skebaif or the 
manager as mch, the transferee would, at leagt, acquire an interest 
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Adverse possession-——(Contd,) : 
which would be valid during the lifetime of the transfering mohunt, 
but If the manager transfers the property belonging to the deity as 
his own property asserting his own personal interest in the same his 
act itself is adverse to the trust. The transferee In moh cases would 
aoquire no title to the property and his‘possession would be unlawful 
from the beginning. 

The same principle applies to Involuntary transfers as well, ; 

Whether the possession of the purchaser at a mortgage sale is or is net 
adverse to the endowment would depend upon the fact as to whether 
the mortgage was exeonted by the manager gua manager on behalf of 
the deity or in his own individual capacity as secular owner of the 
property in denial of the rights of the deity. In the first class of cases 
the mortgage is not vold altogether and the purchaser at a mortgage 
mio would, at least, acquire an interest which will mure during the 
lifetime of the manager. If, on the other hand, the manager asserts 
his own individual ownership in the property in denial of the rights 
of the deity and purports to act not as shebalt bot as proprietor of ° 
the endowed property the mortgagee would not acquire any Interest 
by soch transaction, The purchaser at the mortgage sale would bea 
trespasser cat and out and his possession would be adverse from the date 
of his purchase. Sm. Hemanta Kumari Bose v, Sri Srt lswar 
Sridhar Jew ` oe: ies 

Agreement, laterpretation of-—-Tenant—Words “Temporary acoommoda- 

tion” and “Compensation per month ” ; see License ar sé 

Allenee, possces‘on of, when becomes adverse—Allenation of endowed 
property by manager ; me Adverse possession sae Ra 
Amendmont, effect of, of section 13 of Putal Regulation by section 7 `of 

Bengal Act of 1940 ; ave Lien KA oe 

` Appeal—Apgpeal from final decree passed on review—Order granting an 
application fer review, guestioned——Grounds—Civil Procedure Code 

(Act V af 1908), sections 96, 100, 104, erder 43, rule r. i 

When an order granting an application for review is questioned in an 
appeal from the decree ultimately passed, the appellant is limited to 
the grounds specified in order 47 rule 7 of the Code af Civil Procedure, 
and is not entitled to show that none of the grounds for review, as 
specified in rule 1, exists. 

Sections 96 and 104 and order 43 rule 1 of the Code af Chil Procedure 
baye not the effect of enlarg.ng the grounds, where the grounds are 
limited and specified. 

An order granting an application_for review, made by the first appollats 
Court, cannot, by reason of the provisions of section 100 of the Code 
of Civil Procedure, be challenged In second appeal from the final deol- 
sion on grounds other than those mentioned In order 47, rule 7 of. 

f the Code.: Section 109 of the Code should be read as subject to the | 
i provisions contained In order 47 rue 7, Sm. Sarajubala Guha . 
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Appeal from final decree passed on review—The grounds in appeal, if to be 
limited to those specified In order 47 rule 7 of the Civil Procedure 
Code ; see Appeal oon on 

——— —— from ordar granting -eview—Grounds, if enlarged by sections 96, 
104 and order 43 rule 1 o? the Civil Procedure Code ; see Appeal Se 

if Hes —Ctvil Procedure Code (Act V af 1908), section 47—Claim by 
wife under order 31 rile 58—Death of kusband—Wife became the 
representative—Leave to sys granted under stciien 13 of the Letters 
Patent—Revocation ef grant, when to be made—Propristy ef grant 
challenged. ý | 

A handnote was exeonted and the consideration paid in Mymensingh 
where the defendants ive. Tho obligee subsoquently assigned the 
handnote to his son in Calcutta, Later on tho son obtained a deores 
upon the handnote in the Original Side of the High Court which he 
sought to execute In Mrmensingh. The jrdgment-debtor objected to 
the execution of the -cecres on the ground that it was passed without 
jurisdiction. His wife aso made a claim under order at rule 58 of the 
Code of Civil Procedura with regard to some items of property. During 
these proceedings the juigment-debtar died leaving his wife: 

Held, that the decision regarding the olaim of the wife whioh was made 
at a time when she kad by the death of her husband became the 
representative of the judgment-debtor, was a decision under section 47 
of the Code of Civil Procedure. The appeal was, therefore, competent 
and not barred under ths provision of order 21 rule 63 of the Code of 
Civil Procedura, 

Asalgnment of the decree in Calcutta constituted a part of the cause of 
action and there woud be no want of jurisdiction, if leave to soe in 
the Original Side of the High Court was obtained. 

Prima facie the Court has jurisdiction unless abeence of jurisdiction is 
apparent on, the face of the record. 

Where leave has been granted under section 19 of the Letters Patent and 
where the propriety cf the grant is challenged, the propor course is 
for the defendant to aply at the earliest opportunity for revocation of 
the grant. Amiya Prova Das v. Jyoti Prokash Ghosh oe 

» tf lies—~Order fer sayment te Commissioner for partitien——Cods af 
Civil Procedure (Act V of 1908), section 36, Order LAI, section G7— 
Application for execution of such order, dismissed, 

The proceedings for execatfon of an Order In favour of Commissioner of 
partition in a partition mit to realise bis dues do not come under 
section 47 of the Code of Civil Prooedore as a question relating to 
execution, discharge or mitisfaction of a degree does not arise in this 
case nor is it a qoestloc between the parties tothe suit. Dharanidhar 
Ghose v. Phani Bhusan Makherjes ais see 

Application by the jodgmeat-debtor to the Debt Settlement Board—Appli- 
cation against the decree-holder is within time under section 37 Ale) of 
the Bengal Agricultural Debtors (Amendment) Act but beyond time 

~  agabist the added part-es ; are Limitation tee one 
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Arbitration, prayer for, under section 19{1) (b) of Defence of India Act— 
Procedure to be followed by the Collector ; ste Compensation “oes 
Arbitrator, if has jurisdiction to direct enquiry on a matter extraneous to 
the reference under section 191) (b of Defenoe of India Act; see 
Compensation = s.. 
——_-——- —, proper procedure for—Rospective claims to be filed by the 
parties under section 19{1) (b) of the Defence of India Act ; see Compen- 
sation 


Auction salo—Setting aside of—Presumption—Notice sent: by registered 
post—Hadersement, ‘refused’ —Dental—Limtiatton Act (IX af 1908), 
section 18— Freud of decree-helder. 

Where notices are sent by registered post and returned with the endorse- 
ment ‘refused’, the Courts are entitled to presume that they were 
tendered. | 

But where a person to whom the notices were stated to have been tendered 
denies that they were tendered to him and the Judge held that the 
denial in the circumstances of the case was sufficient to rebut the 
presumption : 


Held, that the Judge was perfectly within his io so to hold. 

In order to succeed in an application under section 174'3) of the Bengal 
Tenancy Act, to set aside an execution sale, if the application Is made 
outside the period of limitation prescribed by law, the applicant must 
show that the suctlon-purchasec was himself guilty of the fraud which 
kept the applicant from tha knowledge of his right to make the appll- 
cation or was accéssory to lt. Fraud onthe part of the decree-holer 
alone will not extend the period of limitation under secti.n 18 of- the 

~ Limitation Act. Saila Bala Dasi (Ghosh) v. Atul Krishna Mondal 

Bengal Agricultural Debtors Act, section 36,-how far repealed Bengal 
Tenancy Act, section 26G (5) ; se Ultra vires i “es ave 


_ Bengal Allenstion of Agricultural Land (Temporary Provisions) 
Act—Collector empowered to dispose of the matter—7fvil Courts and 
High Court have eee } sve Jurisdiction aoe vee 








——, section 4(3)-—F xistenoe of verified ‘statement—Other evidence, df” 


can be adduced ; see Jurisdiction WA a 


Bengel Money Lenders Act, section 36—Adjudination between parties 
fixing the amount of tho principal, if oan be reopened in a proceeding 
for relief under the section ; ses Loan vas 

——, section 96—Tourt, what to WAN, La 

Adjudication belween parties as to what amoant represented the prin- 

cipal of the loan ; awe Loan 2 ae 

——— , section 36— Ka parte decree, setting aside 
of—Decree against other defendant made final—Deolsion, lf can be 
reviewed in the appliontion by the fudgment-debtor ; ses Loan axe 

Bengal Money Lenders Act, 1940, section 96:1), interpretation of; ses 











Decree, re-opening of “gy we 
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Bengal Money Lenders Act, 1940, section 36(1) Proviso-—-"Salt?, mean- 
ing of ; see Decree, re-openlog of 
» 8.ctlon 36 Proviso (1), ka baepanêa Hon 
of ; me Decree, re-opening of me 
— , section 36 Proviso (1) to be construed 
strictly ; ate Decree, re-opening of che 
—, section 36 (2) (a}—Decree, form ae 
Properties purohased by decree-soldar—Mortgage ; see Loan ie 
Bengal Tenancy Act, applicability of—Cessation of interest of landlord 
and tenant ; see Ulira sires see oo 
meee SGtion 26K, application under—Transferee from 
purchaser, if a proper party ; see Transfer ies ove 
“+ , section 96F—-Transfer by transferee of share in 
Occupancy holding—Suobsequent transfer made after the application 
under the section ; ase Transfer rr eee 
» seotion 29/2}-Payment of rent for years 1436, 
1938 and 1340 B. S, ; see Suit, if lies sas sii 
, Sections 65 and 146A ; we Tenure, sale of on 
, section 88 (1}—Consent to division in writing, if 
to be expressed at mmo time—Tonant of an occupancy bolding makes 
a division of the holding—Sale of lands thus separated to two different 
porsous—Recognition by landlard and grant of receipt to each for 
apportioned rent—One of the new tonants claiming a right of 
pre-emption under section a6F ; see Holding, division of ae 
-— section 153—Amount of rent annually payable by a 
tenant—Question as to amount of rent peyab'e in money in default of 
payment in kind ; see Second appeal aes s. 
, section 161—Porchaser in execution of aa 
if to annul 2 niskar tenancy created by tenure-bolder under the 
settlement-holder of a temporarily sottled estato In Sunderban area ; sss 











C—O TS aaa e 

















-= 











Incumbranos ene ees z 


» stotion 168A, appliœability of, in case of decree 
passed not under the Bengal Tenancy Act ; see Ultra wirasan ms 
nt ens oer, SOCtion 168A—Exeoution as regards rent as deoreed 

in composite decree—Other properties than the properties for which 

rent was decreed, if liable ; see Exeontion aes oon 
| nnn, OCELO TOBA, if dira vires the Provinos of Bengal ; 

see-Ulira vires eee ore 
, section 168A jg not in conflict with Entry No. 4 
List Il, Schedule VII of the Constitution Act ; see Ulira vires oes 
, sections 1715 19$—~Priority—Rent and Durpetal- 
dar’s lien ; ave bis: wes 
m, goction 174 ($)—~Materlal trregularity—Fallare to 

issue concise statement ; see Salo, setting asida of s iü 
PE EEEN section 174{3), soope of-~Applioation made out af 




















time--Irand on the part of the decree-hokder alone; ae Auction: - 
als Ee ebs > 
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Caleutta improvement (Appeals) Act, section 3—Basic rate per cotta on 
the private sale ; see Jurisdiction ae as 
Central legislature, if a provincial! legislature except, can modify the 
powers of Court established under the Letters Patent ; see Ultra vires ... 
Civil Courts, if have jarisdiction over matter over which Collector has joris- 
diction under the Benga! Alienation of Agricultural Land (Temporary 
Provisions) Act ; ses Jurisdiction aa iii 
Civil Procedure Code, section 47—Proceedings for execution of an ordar 
in fayour of Commissioner of partition in a partition sult to realise his 

dues ; see Appeal, if lies tis E 
, section 47, order a1 rule 6%—Claim by wife onder 
order a1 rulo 58—Decision regarding the ‘olaim made at a time whon 

she bad by the death of her husband become his representative, on 
jodgment-debtor ; sês Appeal, if lies ois san 
— es en, SetiONS OO, 100, 104, order 43 rule 1-—Applioation 
of ; ese Appeal is 00. 
-—-—, section 100 of, to be subject to order 47 rule 7 ; ave 
Appeal one esa 
, order 1 rule 8—~Omission to comply with the provi 
sion, effect of — Salt for declaration of right of way ; se Sult, maintain- 
ability of 54 ‘vs 

j - ——, order 3 rule a—-Causes of action of two different 
suits; see Sult, if Hes see dee 

, order 8 rule 2, ope of-——Merger; we Suit, malo- 

















tainability of gis ors 
» order 18 rale 4—-Sammary disposal of sult-—-Finding 
path a publio pathway—No proof of special damage ; sse Suit, maintain- 
ability of a 
, Order Qt rule 2a, absenod of notice inde, affect of, 
On subsequent execution proceeding ; see Limitation 
--—~, order 21 rule 66, notioe under, aa be jin 
without serving any notio under order 21 rule 2a; ste Limitation > an 
> order a1 rule 10%, nature of sult under; se 
Possession ove oe 
——, order 21 role 103, snit under, is not akin to a suit 
under section 9, Specifa Relief Act ; ses Possession see Ste 
————-, order at rule 103, sult ondec—Plaintif, whist to 
prove ; ste Possession vee eee 
, Order 39, order 40--Preoeedings ln lunacy ; ove 
Lunacy oes oon 


Cempensation-——Validity ef erder made by artlirater under Defence of 
India Act (Act XXXV of 1939), section 19 (1) (4), nature of reference 

















under Arbitrater, tf has jurisdiction te direct enquiry on a matter - 


extraneous to the reference-—Direction, if illegal and impreper—~Rules 5, 


6 and 75 A(t) af the Defence of India Rules. 
In determining the validity or otherwise of an order made by an arbitrator 
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Compensation—(Cenia.) : 
under the Defence of India Act, the Court is to look primarily to the 7 
provisions of the Act itself and the Rules framed thereunder, and this 
oan be supplemented by the provisions of general law with regard to 
matters on which the Act or the Rules are silent provided that they 
are not Inconsistent with the latter. | 

If the person to be compensated praya for an arbitration on a specific 
ground, the Collector bas not got to make a referenoe on that particular 
ground only. Tho entire question of compensation is referred to 
arbitration and the arbitrator isto hear the matter in accordance with 
the provisions of the Defence of India Act and follow, so far as practic- 
able, the procedure laid down for sults of an original ctvil character 
in the Code of Civil Procedure. The jurisdiction of the arbitrator is not 
coafined to a consideration of the only ground that has been takea by | 
the claimant. ` | ` 

A reference to arbitration under section 19 of the Defence of India Act is 
not previously of the same character and has not the same legal 
implication as a reference to Court by the Collector under section 18 of 
the Land A oquisition Act. 

It is, open to the Central Government to raiso an lesue before the arbitrator 
relating to the measurement or area of the lands acquired even if the 
question was not raised at any earlier stage of the proceeding, The 
offer of Cullector, which proceeded on the basis of oertain measurement 
isnot foal on the law and it is open to the Central Goremment 4 
to ask the arbitrator to investigate the matter on other and further 
evidence. 

There oan be no question of sending the caso back on remand by the. 
arbitrator for forther Investigation by the Collector or for making a 
fresh offer to the olaimint with-the sanction of the Government. If a 
fresh offer is made which is not acoepted by the claimant a fresh 
arbitration must necessarily follow and tho basis of the present 
arbitration proceedlog will disappoir altogether. 

The proper procedure for the arbitrator to follow will be to ask the parties 
to file thelr respective statements as contemplated in section 19(1) (d, of 
the Defence of Indla Act. Ram Brich Singh v. The Province of . 
Bongal eee eee 198 

Complaint—~—Cods of Criminal Procedure (Act V of 1898), sectlen 4(h)—A 
pereon ledging information of thefi—Found false by pelice-—-Notices 
te show cause why he should net be prosecuted under section art of the 
Indian Penal Code (Act XLV of 1860)—"Narast” petition Aled by kim, 
tf a complaint within sectien ¢(h)—Magistrate finds thai prima facis 
case for prosecution has been made ont, isruz: summons and ebserwes that 
“This alee disposes of the “naraji” petition’’—If a proper erder ef dis- 
wissal of “naraji” petition under section 203 ef Code of Criminai 
Precedure—Sections 190 (1) (b), 195 (I) (b) where applicable—Com- 
plaint for prosecution net made in writing by the Court where the 
“naraji” petition was fled—-Iy a mere technical error, 


* 


rai 
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Com plaint—/(Centd,) : 

Where a person is served with a notice to show cause why he should not 
be prosecuted for lodging a falso oase (an offence under section 311 
of the Indian Penal Code) and he files a “naraji? petition, this “naraji” 
petition shonld be treated as a complaint within the meaning of 
section 4(h) of the Criminal Procedure Code and the trying. Magistrate 
should dispose it of in accordance with the provisions of the Criminal 
Procedure Code, 

Where the Magistrate after examini.g the witnesses of the petitioner 
finds that a rima facie onse for prosecction has been made ont, 
lemes summons and observes that “This also disposes of the naraji 
petition” ; 

Held, that it was not a proper order of dismissal as under section 203 of 
the Code he should have recorded his reasons in brief. 

Tha provisions of section 195 1)(b) of the Code of Criminal Procedure 
apply to a case arising Gut of a petition of complaint whereas those of 
action 190 (1) (b) of the Code apply where no petition of complaint is 
fled; bat as soon as section 1095 (3) (b) comes into operation there 
must be a complaint in writing by the Court In which the petition ef 
complaint was lodged or by some other Court to which such Coart is 
subordinate, the default of which is not a mere technical error as other- 
wise the petitioner would have h d a remedy by way of appeal under 
section 476B of the Code. Satkari Ghose v. Ram Lakshman Dutta 

-—— —— Procedure to be followed by Magistrate, when filed; see 
Reference tee ees 

for prosecution for lodging a false case not made in writing— 

Filing of ‘narajf’ petitlon—-Not technical error--Remedy by way of 
appeal under section 476B of Code of Criminal Procedure; aes 
Complaint : i vee 

ya, Contract Act, section 6a—Mort gage bond, if in liem of and In supercemlon 


of ald one—Intention, how gathered ; we Decree, re-opening of or 





—————-, section 6a--Original agreement, If discharged by new 
agreement—Snbstanoe of the matter ; ses Decree, re-opening of TA 
Contract for salo—Swit for specific perfermance—Noen-payment of full 
purchase monsy—Pleading—Continuous readiness and willingnesi te 
perform the centract—Transfer ef Property Act (IV ef 1883); 
section 539A. 
Ordinarily noa-payment of fall purchase money is not a ground for deny- 
ing the plaintiffs claim for specific performance of a contract of sale. 
The plaintiff in a sult for specific performance has to allege, and if the 
fact Is traversed, he is required to prove a continuous readiness and 
willingness from the date of the contrast to the time of the hearing of 
the sult, to perform the contract on his part. 
The plaintiff in a soit for specific performance of a contract of sale oannot 
avall himself of the provisions of seetlon 33A of Transfer of Property 
Act. It is eyallable only to a dafendant to protect his pOssession. 
Srimati Paral Bala Ghosh v. Soro] Kamar Goswami m 
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< Pada. 
Contributory negligence—Knowledge of existing danger or negligence} 
ote Damages wae eee 68 
negiigence—Test | se Damages sus ER 6B 
Conversion—Life-tenant selling ornaments to tho prejudice of reversiooer ; 
ses Suk, if les kee sae 173 


Criminal Procedure Code, section 4’h)—‘Naraj!’ petirlon—Notle to show 
cause why prosecution for lodging false case should not be had; see 
Complaint a vv a86 

nnn, lons 190 (1) (a), 195 (1) (b), applicability 
of ; see Complaint 
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» sectlons 302, 203—Prooedure to be followed by 
Magistrate, when complaint is filed before him; see Reference sv 922 
—————-, gectlon 903—Finding that a prima facie case 

for prosecution made ont—Issuilng of summons and observation by 

Court that it disposes of ‘Naraji’ petition ; see Complaint ... os 236 
Custom, existence of, if negation—People of a locality did not exercise and 





follow custom on some occassions ; see Lost grant ‘es woe yg 167 
wees, AXistence Of, is a question of law, after facts are found; see Lost 

grant vos Ja 167 
=, If to be compulsory ; se Lost grant j .. -s 167 
emm, if to bo untversal ; see Lost grant ae des 167 
eee, TRasOable Of, is a question of law, after facts aro found; ses Lost 

grant F bes ev 167 
~—~—__ YAlid, when enforceable ; see Lost grant arr ‘aia 167 


Demages—Fatal Accidents Act (XIII of 1855), sections 1, 2-—Megligence— 
Performance of statutory duty—Liabtlity for negligence, when arises— 
Contributory neghigenco—Test—Suii under Fatal Accidents Act—Who 
can bring—Plaint—One of the beneficiaries not joining in the suti— 
Damages, how calculated j 

In the case of a public authority exercising statutory powers, there may or 
may not exist a duty to take care in favour of particular individuals. 
When such a duty exists, an Individual who Is Injured by negligence in 
the performance of such a statutory duty has x right of action in respect 
of that negligence unless the statute expressly or impliedly excludes such 
Habilitys 

Tho Fatal Accidents Act gives a right to the executor, administrator or 
representative of the person daceased to bring an action or sult, provided 
the death of the person was caused by wrongful act, neglect or default, 
whioh was as would hare entitled the party Injured to malntain an action 
and recover damages. 

A plaint In a suit under the Fatal Accidents Act should not be carelessly 
drawn and should mention all the persons for whose benefit the suit 
has been bronght and must further state the nature of tho claim In 
respect of which demage is sought to be recovered. 

Ordinarily there is no liability for negligence unless there is in the parti 
cular case a legal duty to take care. There must be an existence of 
legal duty to take pare and seqondly, the degree or amoant of oara 
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a 


Damages—(Conid.) ; N 


which is obligatory. There are cases in which absolute liability has 
been Imposed by law, namely, those who oome within the rule in 
Pletcher v. Rylands and John Rylands v. Thomas Fletcher. 

Ordinarily, in case of contributory negligence, there is negligence on both 


sides, The real test is whether any party could reasonably have avoided 


the consequences for the other party's negligence. 

Knowledge of an existing danger or uegilgence is a very important 
element In determining whether or oot a person is guilty of contributory 
negligence. 

Under the Fatal Accidents Act, the right of action is not given to a certain 
class of parsons. These are the executor, or administrator, or repre- 
sentative of the deceased. Representative has been explained as mean- 
ing not the legal representative but the wife, husband, parent or 
children, Tho right of action is not given merely to the relatie as a 
class bat to the 1idividuals comprised in the class. 

Under the Fata! Accidents Act, the salt must be pronght for the benefit of 
the wife, husband, parent and children. Any one entitled to sua 
can bring the sult, bat the sult must be brought for the b-neflt of these 
four specified olass of persons. 

As regards calculation as to damages the Fatal Accidents lays down in 
section x that a right bas been given to ask for damages proportionate 
to the loss resulting from such death to the parties claiming such 
damages, that is, reparation for the loss caused to the benefictarles 


mentioned in the Act. There must be a pecuniary loss sustained by the 


person claiming eltber actual or expected, Such pecuniary lowe ls 
evidenced by proof of a reasonable expectation of pecuniary benefit, 
There must be a certaln amount of guess work in estimating soch 
expectation, as various factors haye to be considered which cannot be 
expressed arithmetically. At the same time sympathetic damages or 


solatium for loss of companionship are not relevant, The maln criterion . 


is the loss of reasonably expeoted pecuntary benefit, At the same time 
the probable earnings and future prospects of the deceased himself are 
to be taken into consideration, because the extent to whieh a person can 
benefit others depends largely on his earning capacity. 

Generally and ordinarily, it is required under the Fatal Aovldents Act that 
the share of each of the beneficiaries should be apportioned. 

Under section a of the Fatal Accidents Act a sult can be brought for and 
repovery of damages for loss to estate. 

A sait for damages under the Fatal Accidents Act was brought by the 


widow, two minor sons anda minor daughter of the deceased agalnst ss 


the respondent, the Chittagong Engineering and Hlectrio Supply 
Company, Limited. The father, though allve, did not «folo in 
the suit. 


It was found as a fact that the deosased tok his bath at the pipe water _ 


hydrant at Sim Road and when his body was wet he was coming baok 
to the cloth shop of bis father, where he worked as his father’s assistant, 
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Damages—(Contd,) : 

This shop adjoined the Road and there was a drain in between and 
a Varanda or raised platform next to it. An electric wire comes down 
to the groond from the pole and this has to be a dead wire, that is, 
a wire without current in it. Unfortunately this wire was a live wire. 
The deceased was taking a short cut and as he was carrying a vessel 
containing water, he pat his hand on th: electric wire for support 
when getting upon the platform and was instantly killed. It was 
also found as a fact that there was negligence on the part of the 
defendant + 

Held, that mere absence of negligence on the part of the deceased would 
not be sufficient to justify want of contributory negligence. 

There was no contributory negligence on the part of the deceased by 
touching the wire, when his body was wet, as be was not doing 
anything which a person exercising reasonable care would not have done, 

and as be was not at ali aware of any danger existing as a consequence 
of the defendant company’s negligence. | 

That there wus no : round for dismissing the claim for non-joinder of 

J father. 

As a special case the Court did not make any separate apportionment for 
the beneficiaries. Sm. Jart Kumari Poddar +». The Chittagong 
Engineering and Electric Supply Company, Limited ‘ia 

, calculation of, under Fatal Acoidents Act—Sympethetic damages; 





se Damages sun sea 
Derpatnidar, aab bia, ane sasa a a dha sak Kan 





making deposit under section 13 olause (4) of Putni TEN 

lation—Procedure for getting rellef—-Election ; see Lien =... 

making deposit under secti. o 13 clausa (4) of Regulation VII 
of 1819—Disbursement of the amount of rent received, order in which ; 
ave Lien oes 

Darpetuidar’s lien, if has priority over prior mortgages ; sse Lien ar 

Decision, if can be questioned in second appeal-—-Remand on the points (a) 
whether the mansging shebalt in a particular institution had power of 
granting leases and (b) whether on evidence there was legal necessity 








for the same ; ase Hindu Law Ses 
~ in A, H, Ferbes v. Maharaj Bahadur Singh—Satvage lien’, wae 
is ; ses Lien so ee 


Decrees for posseesion—Co-sharer in possession of a share greater than that 
to which he is entitlec—Exolustve and peaceful possession for a long 

ite ; ate Possossion see oon 

for possession over oartain plots for exercising the right of cremat- 
ing and burying dead bodies in derogation to the absolute right of 

the owner for khas possession, if misleading or bad in law; see Lost 
grant a re 
tanaman COMposite—Decres for specific performance of contract for putni 
_ getthement and rent—Hxecution as regards reat į seer Execution ove 
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Page. 
Decree of Original Side, High Court, for goods supplied in Calcutte, sent 
to Benares for executioa—Decres passed by special Judge, under 
United Provinces Encumbranoe Estates Aot (XXX U. P. of 1934) and 
immoreable properties of fudgment-debtor sold—After sale the District’ 
Jodge, Benares, sent the decree to Original Side, High Court, for 
realisation of balance--The rights under decree in Original Side, 
High Court, if absorbed in decree passed by Spoolal Judge; see 
IH ira vires ase 347 
+, re-opening ef-—Bengal Money Lenders Act (X of oe 
section 30 (6) (a) (1)-——Original obliguation—KXeeping alive in subsequent 
mortgages-——-New obligation, if created thereby and barring the appii- 
cation af proviso (i) af section 396 (1)—Original morigage beyond 
13 years from the date of the swit, if can be re-opened for accounts sor 
mew decete—“Suit’’ in previse (i) of section 36(1), meaning A Lad 
Contract Act (IX af 1872), section 62, 

Under section 31) of the Bengal Money Lenders Act, 1940, the Court, 
if it has reason to beleve that the axercise of one or more of the 
powers under thit section will give relief to the borrowers, shall 
inter alia re-open any transaction and take an account between the - 
parties ; and it oan exercise these powers rotwithstanding any agree- 
medt, purporting to olose previous dealings and to create new obliga- ~- 
tions. Proviso (1) lays dowf that no adjustment or agreement, purport- 
lng to olose previous dealings ànd creata new obligations could be 
touched by the Court, if it was entered into at a date more than 12 
years from the date of the suit by the parties or any person through 
whom they claim. It contemplates a case where the adjustment or 
agreement extinguishes the previons obligation and replaces It by 
another or substituted obligation, within the meaning of section 62 of 
the Indian Contract Act. 

Whether a new mortgage bond under section 6a of the Indian Contract 
Act is to be taken in lieu of and in supersession of an old one depends 
entirely upon the intention of the parties and the Inteation Is to be 
gathered from the {acts and circumstainoes of cach case. 

When a renesed mortgage bond ls taken, the mortgagee is always 
presumed, unless the oontrary is shown to keep alive the original 
security which might be availed of against third parties. The presamp- 
tion which arises in such circumstances can be put down expressly in 
the mortgage deed itself out of abundant caution. 

Whe.her or not the original agreement was discharged by a new agros- 
ment as is contemplated by s.ction “2 of the Indian Contract Act, must 
be determined on a consideration of the substance of the matter and not 
nerely the form. 

The word “sult” in the proviso (i) of section (1) of the Bengal Money 
Lenders Act, 1940, means either a salt to which tho Act applies and 
in connection with which relief is claimed by the borrower under 
section 96 (b) of the Bengal Money Lenders Act or it moans a sult 
brought by the borrower as contemplated by section 36(1) itself, 
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Docreo—f Contd.) : 

In 1909 a mortgage deed was executed, In 1915 a second mortgage deod 
was executed in favour of the same mortgages for a higher sum and 
the first mortgage was kept in forco. There was no fresh advance on 
the second mortgage, but it was executed as a higher som was found 
.to be due after tuking accounts. In 198 a third mortgage was executed 

. for a still higher sum and both the previous mortgages were kept alive. 
- This time also there was no fresh advance of money but It was executed 
after taking accounts and the higher sum was found due, Then there 


was a suit for this mortgage and decrees were paased. in execution of | 


the final decree the decree-holdee purchased the mortgaged properties, 
The mortgagor thereafter started a proceeding under order 2: rule 90 
Civil Procedure Code for setting aside the sale. During the proceeding 
the Bengal Money Lenders Act came into force. In September, 1940 
the mortgagor presented an application for re-opening of the decree 
under section 36 (6) (a) (1) of tha Bengal Money Lenders Act . 

Held; There was no Intention of the parties that the original obligation 
should be exilnguished and merged in a new obligation and the obli- 
gation under the second instrament was not In suppression of but only 


in addition to or modification of the obligation created by the first - 


document. This being the position the case js not hit by proviso (1) 
to section 36 (1) of the Bengal Money Lenders Act and the Court in 
giving relief under the Beogal Money Lenders Act is oompstent to 
re-open the second mortgage bond and direct accounts to be taken on 
the basis of the origina) loan. Proviso (1) {sonly an exception to the 
general rulo embidied in the section and must be consirned strictly. 
Nripendra Kamar Roy Chowdhury ve. Santosh Kumar Das... 
Deed of surrender by Hindu widow—Basis of doctrine of surrender-—-Hxs facie 
transfer by which effacement is brought about ; see Hindu lady “ae 
m Of surrender, if transfers any property ; sae Hindu lady bee 
Defence of India Act, order under—Validity or otherwise of the order made 
by the arbitrator, how determined ; see Compensation Me Kee 
Person compensated prays for an arbitration on a 
specified ground—Collector, if confined to make « reference on that 
particular ground only ; sse Compensation iss 
, section 19—Central Government, if oan raise bens 
before the arbitrator relating to the measurement of the area of the 
lands acquired, even if the question was not raised at any early stage of 














the proceeding ; ae Compensation oa ies 
ie tat ——, section 19—Referenoe to arbitration, nature of j see 
Compensation + ose 


ne ne, ection 19 (1) (b-—Nature of reference under arbi- 
trator—Arbltrator, if bas jurisdictio: to direct enquiry on a matter 

_ @xtranoons to the reference ; ses Compensation ve sae 
Director, if knows the description in balance, sheet to be false—Loan not 
secured by formal deed of mortgage but entered in balance sheet às 
pocured ; ses Mens rea one see 
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Dismissal order, lf proper—Finding that a prima facie case for prosecution 


mado out—Issulng of summons—Court observing that this disposes of 


“Naraj? petition ; ses Complaint oe ae 


- 


Endowed property—Allenation by manager ; see Adverse sa aia "oe 
Endowment—Right of shebait or manager to alienato; sse -Adverse 


English law as to trover and conversion ; see Sult, if Hee F ROE 


posession ae one, 
La 


x 


Entry in the settlement kbatian, correctness of, finding as to, if can be 


interfered with by High Court in second appeal merely on the ground 
of migapprectation of evidence ; ses Suit, if lies s tes 


Bvidence, additional, when admissible—Appellate Court ; we Possession, 


suit for 


ope 


Evidence Act, section 13—Rocttals in the tenant's kobala, if admissible In 





evidence against landlady ; ses Presumption eas 
, soction 35-—Hvidence of fact of service of jek in 
order-sheet : i we Limitation ous ose 





Rxocution—Comperite decres—Decres for specific performance of contract for 


paini settlement and rent—Hxecution sought against ether properties 


of the judpmeni-debtor—-Bengal Tenancy Act (VIII ef 1885), 
section 168A. 


In a sult for specific performance of the contract for patni settlement 


and for a money decree either for rent or for damages by the superior 
proprietor of the tenure, following decree was passed: The prayer for 
specifo performance was allowed and the plaintiff would get the amount 
claimed. Tois decree was sought to be executed and so far as the 
money portion was concerned, execution was sought to be levied against 
properties other than the tenure in sult, The objection of the appellants 
judgment-debtors was that under section 168A of the Bengal Tanancy 
Act, the decree being one for arrears of rent, could not be executed 
by the attachment or sale of any property of the judgment-debtars 
other than the tenure to which the decree related ; 


Held, that the decree was not passed for any sum of money oa account of 


damages but for amount as rent and was linked up with the decree for 
specific performance. 


That the decree-holder was not entitled to break up the integrity of the 


decree and treat the money decree a simple money dcoree, 


That in so far as execution was concerned with the realisation of the sum 


wman 





decreed out of other properties of the jadgment-debtor, under 
section 168A of the Bengal Tenancy Act the deoree-bolder could not 
realise the money out of other properties of the judgment-debtor. 
Ho could realise it by attachment or sale of the tenure (patni) in sult. 
Rohini Kumar Roy +. Uday Chand Mahatab Maharajadhiraj 
Bahadur on m 
, application for, where to be made—Decree obtained under sub- 
section (1) of section gt of the Village Sell Government Act ; sse 
Jurisdiction une oe 


~ 


188 
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Execütion as regards reat—Decree for specific performance of contract for 
putni settlement and rent ; ee Execation nae ace 
~~ —— purchaser at a mortgage sale, possession of, when adverse to 


endowment ; see Adverse pozseasion as #56 
—— -—, subsequent, if barred—Absence of notioe under order a1 rule 23 
Ciil Procedure Code į ses Limitation oe oes 


Fatal Accidents Act, sult under—Non-joinder of father; see Damages = 
ee » plaint in a suit under, drawing of ; see Damages  . 
, right of actlon under—Representattrs, meaning of; 


wé Damages ave +00 
~ e Sult, to ba bronght for the benefit of wife, husband, 
parents and children ; ses Damages . toe ose 


mamang section 2; see Damages nee “eee 

Gaming—Calentia Police Act (IV B. C. of 1866), section 44, prosecution 
under—Section 3—' Instruments of gaming , definition of—Section 47, 
presumption under—'Common gaming house’, the requisite elements 
of—Instruments seised in course of a starch on a warrant duly issued 
under section 46 of the Act—Distinction made in the matior of framing 
a charge under sections 44 and 45 of the Act—'Person using the place’ 
and ‘person frequenting the place’, tf both guilty under the Act. 

The principal questions for decision by the Full Bench were as follows :— 

1. Do the words ‘for the profit or gain of the person owning Kc, &c.’ 
In the definition of “common gaming house” imply that it must be 
proved that profit has been made by the owner or that profit to the 
owner is inevitable, or is it sufficient, if the owaer or occopler &c.; 
expects or hopes to make a gain oc profit from the use of the ‘instru 
mants Of gaming’. 

a, Do the words ‘whether by way of charge for the use of such house 
&o. or instruments or otherwise” mean that the profit to the owner ko. 
must accrus by way of charge for the use of the house &c, or instru- 
ments, and that profit simply from the gambling is not enough, 

Held, after overruling Rangalal Sen’s case, that it is impossible to read 
Into the various definitions embodied in the Calcutta Police Act, as are 
relevant for deciding a case under section 44 of the Calcutta Police Act, 
a reqairement that a profit bas actually been made or that it must be 
inevitable to be made, It would ordinarily be quite proper to adduce 
evidence to prove that profit had actually been made; the phrase ‘kept 
or used for the profit or gain of the persoo’ simply implies that the 
person running the premises hopes to make a profit or gain by keeping 
Orusing the Instruments of gaming; it does not mean that there 
must bs proof that such a profit has been made or most Inevitably 
be made, : 

The object of sections 44 and 45 of the Calcutta Police Act is to restrict 
or suppress gambling in some forms, and for the purpose to prevent 
places being run as ‘gaming dens’. The only reasonable explanation of 
the phrase “whether by way of charge &o.” in tre definition la that 
the logislatare wished not to restrict the meaning of the words used 


Paar. 
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Gaming—(Coxtd) : 
but to give them thelr widest meaning, and to make it clear that 
the profit or gain might accrue to the person’ either directly or 
indirectly. 


Tt Is suffclent, in all oases, to maintain a conviction under section 44 0f — 


the Calcutta Police Act, If the persoa referrad to In the definition espects 
to make a profit or gain from the actoal gambling. 

In casas in which warrant has been issuod under section 46 of the 
Calcutta Polio» Act, the presumption may be made under section 47 of 
the Act, that the articles or instruments recovered were kept or used 
for the profit or gain of the person owning, ocoupying or frequenting 
the premises, within the meaning of the section, and it will then be 
for the accused to prove that be did not hope for or expect any sach galin 
ar profit. Superintendent and Remembrancer of Legal affairs, 
Bengal *. D. E. Wilsone oe ore 

Grant, essential of—-Grantee capable of taking ; see Lost grant ... ‘a 
~—~——, lost, doctrine of—Principle ; see Lost Grant ase evs 
Grantee—inhabitant of a village; see Lost Grant sie a 
High Court, if has farisdictlon over matter over which Co'lector has joris- 
diction under ‘the Bengal Allenation of Agricultural land (Temporary 
Provisions) Act ; sev Jurisdiction so ema 
——— ——, powers of, under its Letters Patent and Indian Lunacy Act ; sse 
Lunacy 4 we ave 
High Court Original Side Rules (Remfry', Chapter XXX—Interim order 
for the custody or the management of the estate of a person before he 
is adjudged to be a lunatlo—Inherent powers of Court ; see Lonacy ass 
High Court’s jurisdiction—Matters concerning the welfare and care of 
infants and lunatics—Interim order in lunacy proceeding ; see Lunacy ... 
Highway, public, obstruction to—Plalotiff, what to establish; see Suit, 


maintainability of ase ses 
Hindu lady—Deed of surrender, not a transfer—Article 33, Siamp Act 
(TI áf 1899), no a —Pardenashin lady, deed by—Ceurt’s duty 


te satisfy itself about such transactions—Undue influence, principles 


- te decide—Independent legal advice, meaning of—General principlaa— ` 


Bona fide purchaser for value without natice—Eguity against—General 
principles, 

Deed of surrender does not in law or in fact purport to transfer any 
property. The Hindu widow merely withdraws herself from the estate 
and the next heir steps into the inheritance asa matter of law without 
any consént or acceptance on his part. The basis of the doctrine of 


surrecdder ls the self-effacement of the widow’s interest, acd not the ` 


ex facie transfer by which such effacement is brought about, 

The Interests obtained by undue influence cannot be held by third parties 
although innocent of fraud. But no equity can be enfo-ced against a 
person who Isa dona Ade purchaser for value without notice. 

It Is the duty of the Court before upholding transactions with a Parda- 
nashin lady to satisfy itself that the lady had sufficient intelligence 
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Hindu lady—(Contd.) r 


to understand the relevant acd important matters, that she did under 
stand them as they were explained to her, that nothing was, concealed 
and that there was no undue Influence or misrepresentation. 


Independent legal advice is certainly not in Itself essential, What ls 


It Is enough if the general result of the transaction is understood by the 


neoessary to establish is that the import of the docoment was, bronght 
home to the mind of the grantor and that she really understood and 
meant to make the transfer, If the settlor’s freedom and comprehension 
Lan be established by evidence or if it is proved that the schema and 
substance of the deed were themselves originally and clearly conceived 
and desired | by the settlor and were then substentially embodied in deed, 
there would be nothing further to be gained by independent advice. 


lady, it is not necessary that she should understand each detail of a 
matter which might be involved in legal technicalities. 


* if those founding oa a deed by a pardanashin woman fail to show that the 


grantor intelligently understood the deed there is an end af the matter, 
But even if intelligent uncerstandiog of the deed is established, B 


- question of andas influenco may still arise. 
Such infiuence may be direct and expressly used by the cecroe for the 


purpose, or the relaticn between the donar and the donee may be such 
na to raise a presumption of andus influence. 


Where mere undue Influence 15 alleged it is necessary to examine very 


` thon a righteous transaction, i. e., was ita thingewhich a right minded, , 
person might be expected to dof (B) Wasitan improvident Act? ` 


closely all the circamstances of the case., The principles are always., 


the same though the elroumstances differ, and as a general rule the same 
qucstions arise, The questions enunciated are: (A) Was the transac- 


` that is to say does It anow so much Improridence as to suggest the 


idea that the lady was not mistreas of herself and not in a state of 


` mind to weigh what she was doing? (C) Wasit a matter requiring a 


legal adviser ? (D) Did the intention of making the gift originate with 


the dènor? Sreemat! Karunamoyee Debi v. Sreemati Maya- 
moyeo Debi . l 


owe ave 


Hindu Law —Deboitar—Shebalis—Managing skabali of a Jamily deity 


granting lease for legal necesnity te some of the other thebaits—Lessees 
sold their interest to the plaintif —Plaintif dispossessed by the new 
lessee of the village committees who claimed the deity as village deity— 
Fermer lease, if eplid——-Managing shebait, powers of, if like a trusies— 
Deed af dedication, if con confer larger pewere—Remand on ike points 


vis. (1) Whether the managing shebait in a particular institution had 
power of granting leases and (a) Whether, on evidence, there was legal 


a a a #hareos, if questions of Jact and if can be 
challenged in second appeal—The question of the validity or otherwise ef 
the said lease, if should be allowed te be raised for the first time in 


appellate Court, when it was ngi raised mor any issue framed, thereon 
in trial Court. 


~ 
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Hinda Law—Conid.) t 4 


Although shebalts are not strictly trustees, yet the same principles which ` 
aro applicable to trustees ate applicablé to stebalts in the mattér of © 


aflenations and bringing of suits. 
Ordinarily a managing shebait has the powers of management only 


f. ¢,, to manage the worship and cerry on the day to day adminis ` 


tration ‘of thé affairs of the Delty but in a particular deed of 
dedication ho may be given larger powers and there would be nothing 
egal in it. 

When a case is remanded to the lower Court on the points sis, whether 


the managing shebait in a particular institutlon bed power of granting ` 
leases and whethér on evidence thére was legal necessity for the same; ` 


the d&cision thereon was on questions of fact and cannot be chajlengéd 
in ‘Second Appeal, 

Tho question wis., whether the lease granted by the mankging shebalt 
to some of the other shebaits is valid oc not should not be allowed to be 
raised for the first time In appellate Court when it was not raised ans 
any issue framed thereon in trial Court, 

A trustee'can buy from cestui gue trust but such a purchase would nêt be 


upheld by the Court dnless the purchaser tinstes sh.ws, and the onus — 


ison him, tbat he did not take advantage of his position as trustea and 
made the fullest disclosure at the time of the bargain and questions of 
fact would necessarily arise in such cases, Géstha Behari-De v. 
Hindu wWidow—Meinfenance right, if Jost its original character—Deet of 
agreement ; sre Income tax : TA ee 
Holding, division of—-Bengul Tenancy Act (VIII of 1835), sections 30F, 88—~ 
Right of pre-tmption by co-sharer tenant—Exprest consent in writing 


by the landlord and each af the co-sharer tenants, whether mutt be seda 


ai the same time and in the same transaction. , 


The sóla tenant of an occapancy holding comprising two C. S. dags’ 


makes a division of it and sells the lands of the two dags thus separated 
to Ewo different persons at different dates. The sole landlord recdguisdd 
the ‘new tenants of the two new separated holdings and granted receipts 
to each for the apportioned rent in his sbare, Ona óf the new ténanta 
sells his interest to a third party, The ee nev tenant olaims the 
right of pre-émptioa 1 ; 

Held, that there must be a consent to the division at one tima but the 
consent in writing need not all be expressed at the same time, 

That the express cons nt In writing given by the sole landlord at the time 
of division in 1942, that giren hy one Of the two co-sharer tenants in 
October, 1943 and that by the other in February, 1944 were siffiolent 
for the purposes of section 88 (1) of the Bengal Tenanoy Act to effdct 


a valid divistot of the bolding. Bithikaranl Terwal v. Khudtram ; 


Chakravarty <a 
House Rett Control Otder, Para 9 A(1), second part of, am bF 


foad Lican se ave uae : 
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Paor. 
House Rent Control Order, Para 94), If excludes a tenant from taking up : 
a plea under Para 9 A; see License bsa sea 81 
Income tax—ZJndien Incomes Tax Act (XI of 1923), sectien 14(1)—Main- - 
tenance allowance under an agreement between Hindu widew and 
coparcensrs of jeint Hindu family—Nainure of Hinds widow's right to 
maintenance. 

Tho widow of a deceased coparcener in a joint Hindu family governed by 
Mitakshara law has a right of maintenance against the surviving 
coparceners Of the folnt family gues the share of her deceased husband ` 
which they take by the rule of survivorship, This ts an absolute right 
which accrues to her as a member of the joint family. It does not form 
a charge on the properties of the family, but when necessary, it may 
be made into a charge oa a specife portion of the joint family pro- 
perties not exceeding her husband's share. Separate maintenance may 
be provided for by an allowance of money or by an assignment of 
land, 

A widow of a member of a Mitakshara Hinda undivided family, who was - 
recelying certain amount of money per month for maintenance under 
an agroement with the male members of the family, up to the date of 

' disruption of family by partition and thereafter from some of the 
separated members of the sald family, Is entitled to clalm exemption 
from payment of income tax with respect to that amount under 
section 14{1) of the Indian Incoma Tax Act, 1922, after the disruption of 

- ~- the undtyided family, : 

If a Hindu widow proves thet she is recetving the allowance in question 
by virtue of her right o in her capacity asa member of the Hindu . 
undtyided family, then she is entitled to clalm the benefit of section 14{1) a 
of the Indlan Income Tax Act, 1989. The coparoeners can break up 
the family, but they cannot by so doing deprive the widow of her right > 
to recelye the maintenance asa member of joint famlly. 

In the course of mutation proceedings, a widow of a member of folt 
Hindu family tama to a compromise and a deed of agreement was 
executed, whereby the widcw acknowledged her status to be that of 2 
widow in a Hmdu undivided family, and further declared that as such 
she was not entitled to the estate of her hushand. It was provided by | 
this document that the male members would pay as maintenance , 
allowance a sum of Rs. 1000 per mensem to her, It was also provided. . 

“that in order to secure payment of the allowanca to the widow the male - 
members would be personally responsible and thelr property moveable _ 
and immoveable would both be liable 1 

Held, that the maintenance right of the widow had not lost its original 
character of what was due to her from the income of the folnt family 
as a momber of the Hindu undivided family, The Commissioner of . 
Income Tax v. Musammat Bhagwati ory $10 

- {ncumbrance—Nisher thnency created by tenureholder under the stile- 
ment-helder—Bsngal Tenancy Act (VIII of 188%), section 161—Annud~ 
ment-—Creation of Nishar tenancy, effect of. 


VoL. Ba.) INDIK OF ċasës, 


incumbrance—(Conid.) : 

, In order that a tenancy may be an {ncumbrancs in ‘accordance with law, 
it must be an interest which the tenant is capable of creating. The 
interest of Niskar-tonant which the tenure-holder under the settlement- 


holder of a temporarily settled estate in the Sundarben area created | 


was not altogether vold, 

A Niskar tenancy Is a tenancy and a sub-tenancy comes within the defi- 
nition of an incumbrance as given in section 161 of the Bengal Tenancy 
Act, The purchaser in execution of rent-decree against the tenure- 
holder must therefore annul the fncumbrance before he can ulalm 
possession. - 

If the tenure-holder’s interest has come to an end by efflux of time or 
otherwise, it would be open to the settlement-holder to bave appropriate 
remedy allowed to him by law. Maumatha Pal Choudhury v 
Kartick Chandra Baser us aes 


indian Companies Act, seotion 132 (1}—Balance sheet—Nature and valne 
- Of assots and liabilitles—Form of Balance sheet ; ase Mens Rea ove 
, section z82—Anomalons character of loan—Loan 
n not secured by formal deed of mortgage but entered in Balance sheet 





as secured—Dtrector, if can be said to have known the description to be - - 


falso ; ose Mens Rea eas see 
—— aaaamang EEEN TEE E DE Mensa; import of; see 

Mens Rea see e.a 
aaa aaa aaa, section 282—Persony = guilty of an offence 

agalust oriminal law ; see Mens Rea 
Indian Incemos Tax Act, section 14{1}—HInda widow, when oan claim the 


benefit—Coparoener breaking up the family ; ser Income tax vee 





—, section 14 (1}—-Widow of a mamber of a Mitak- 
share “Hindu undivided family—Receipt of certain amount cf money 


per month for maintenance under an agreement with the male -members - 


of the family up to the -date of disruption of family by partition and 
thereafter from some of the separated members of the said family; ove 


Income Tax ese 6.41” 
indian Lunacy Act and powe.s of High Court under its Letters Patent ; see 
Lunacy 7 k f eee ay 
—— em aa, Part II, Chapter IV and V—"Judiclal powers over 


persons ‘and estate of lunatic’—Interim order for the custody or the 


4 management of the estate of a person before he is adjedges to ne a` 


lunatio—in herent powers of Court ; ses Lunacy tee oe 


‘fodian Majority Act, section a(a)—'To sct’—Snit for dissolution of 
marriage by muslim married girl who has attained her puberty, without 
next friend; se Sult, maintainability of ate 


oe 


tedian Registration Act, sections 72, 73, 75—Sult under section 77— _ 


Sosking registration in a different registration office ; ave Jurisdiction ... 
, sootlon 77—"Is sought to be registered” ; wee 
Jorisdictton = : ote “ase 


~ 
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Pact, 


Indian Registration Act, section 77, sult under—Cause of action, When 


arises ; ses Jurisdiction si PA 
+--+, sectioe 77, sult under, nature of ; see Jorisdiction 
— section 77, suit under—Plaint with fnsuffictenit 

oourt-fee—Civil Procedure Ccde, Order ’ 7 Rule 11 (6), section 148 ; see 

Jorisdiction sa ees 
Inhabitants of a village, If can be-granttes ; ses’ Lost grant... es 


Inherent powers of Court—Interim order for the custody of the management 7 


of the estate of a person before “he is adjudged to be a lunatiko | ade 


Lunacy tet san | 


Interest ip land, grant of-——Transfer of ownershlp—License or casement ; ave 
License ooo eee 


Interim order for the custody or the management of the estate of a péraon | 


before he is adjudged to be a Innatic—Inherent powers of Court; see 


Lunacy eee ose 
international law, private-—Dottrine of submission of jurisdiction ; A 

Ultra vires iss see 
interpretation of ‘Previously existing right” occuring in U. P, “Bacuinbared 

Estates Act ; see Uliva sires ses 


Jurisdictlon—Land Acquisition Act (I of 1894), section 18 an Re frre ace 


apparently by some of the claimanis but virtually by all-—-Mitakshara | 


feint family—Mithed of valuation of land—Calcutta IRPIN 
(Appeals) Act (XVIII of 1911), section 3. 

In the circumstances of the present case, the Acquisiticd Collédtor acted 

within his jurisdiction in going beyond the reference rada tinder seo- 

tion 18 of the Land Acquisition Act and ‘Incrowsing “the Colléctoar’s 


award in favourof the claimants who did hot make thé referencd; i the | 


reference made by other claimants, Repres eni 

As to the method of valuation of land, no hard and fast rule cah bè laid 
down, each case must be considered In view of its own spacial features ı 

It was contended that the Calcutta Improvement Tribunal should have 
determined the basic rate per cottah oa the private -male prored fn the 
case and not on the accepted awards : 

Held, that this was a matter of appreciation of evidence and of the weight 
to be attached to lt and not a matter of principle of law or procedure 
which could be urged in an appeal of a limited scope as like the present 

one, namely, a valuation cam. The Province of Bengal + Joy 
Narayan Fatopuria aia “ue 
Jurisdiction—An assignment of decree ln Calcutte—Leave to.sae in the 
Original Side of the High Court obtained ; we Appeal, if lies er 
High Cowri—Bengal Alienation of Artanti Lend (Tem- 
porary Provisions) Act (VB C. of 1944 section 4 (3)—Verified state- 
meni under, if a necessary prerequisite Jor Collector's furisdiction—~ 

Section 10—Exclusive jurisdiction of Collecter—Revision by District 

Judge, final, 

Held; That the existence of a verified statement ‘as required undet 
section 4 (3) of the Bengal Allenetion of Agricultural Land (Temporary 
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Jarisdictlon—(Conid.) : 


` ` which it oan be argued that,the proceeding before, the Registrarand s0_ 


- 


Provisions) Act, is noj an, essential, prerequisite for Collector's jurisdic- 
tion as the patitiqner. is not debarred from proving his statements by 
addacing qvideqce. 

That if the subject-matter of cn proceeding before the Collector was 
ono which he was empowered to dispose of under the Act, the juris- 
-distloa, of tbe High Conrt-and of all civil courts are altogether 
excluded, ‘ 


The only, remedy. provkied by the Act against the order passed by. the : 
Coilector, is an, application to,the District Judge but the order passed by 


him thereon shall be foal., 

If a party can establish that the subject matter of the proceeding before 
the Collector. was. ong which he was not empowered to dispose of 
under, the, Act but that the Collector bad yet proposed to do so, the 


High Court wonjd have jorisdiction to Interfere not however with the . 


order of the Collector as such but with the order of the District Judge 
passed in revision If he too upheld the order. Bholanath Dutt v. 
Laya Majhi es oes 
Indian Registration Act (XVI of 1908), section 77—Sudt 
under- Filing of #laini within 30 days but with inguffictent court-fro— 





Code af. Civil Procedure (Act V af 1908), Order VII Rule 11 (eh. 


section, 148— lg, songki to be registered?” in section 77 of Registration 
Act, interpretation, of--Sections 72, 73) 75 

Whore in a suit under sectlon 77 of the Indian Registration Act, the plaint 
with insufficient court- fon was filed within 30.days : 

Held, that, Registration Act does, not deal with Civil Procedure and, 
section “148. and Order 7 Ruler (0). of the Civil Procedure Code deal 
with insufficiently stamped documents not excluding the plaints. 

The effect of section 77 read with the section to which It refers is to make 
the civil sult a kind of appeal against the decision of, the registration 
authorities. The section does nat merely give an.abstract right of salt 
on the happening of certain. events ; lt provides for a further stage of 
proceedings of which the previous course hag been dealt, with by the 
previous sections, i 

The cause òf action for the suit arises on the refuml of the registration. 
authorities to register a doed. l 

There la nothing ln section 79 oF 73 OF 75 of, the. Registration, Act from 


a muit onder seat lon 77 are proceedings independent of, the proceedin,s 
before thé Sub-Registrar so that there is no bar against seeking 
` registration in a different registration office. 

The office “in which Ae desae is sought to .be, registered”, as coo- 
templated by section 77 ls the office where the document was presented 


' ` for registration, It isin that, office that the. document must- bo sought. 


-4 


n to be, regjstered. ia, tha. suit as-woll and the suit,can_be.brpught only in 
the Court, within the Jurjediction.of which such,office is-sltuated—if the. 
document was presented in a wrong office, the sult must still ask for 


< 
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Jurisdiction—(Centd) : 
registration there, but in sach a case It will be futile to bring a ee 
since the Court cannot direct registration by an officer which has no 
jurisdiction. Purna Chandra Ghose v. Sm. Kiran Bala Ghose .. 
indian Contract Act (IX of 1972), section 28—Agreement in 
restraint of legal proceedings, if valid. 

Where in a sult for damage In connection with a contract for supply of 
shoes brought in the Munsiff’s Court at Dacca which has ordinarily. to 
hear such suit, it was contended by the defendant that by a clause in 
the contract that “any legal action resulting from this contract will 
be taken in the Courts of Calcutta,” sach jurisdiction has been taken 
away: 

Held, that the Munsiff of Dacca has jurisdiction to hear the case. The 
Court is Inclined to the view that the agreement Is void as it ls within 
the mischief of section 28 of the Contract Act. Chittaranjan Guha 
v, Parul Rani Nandi ose owe 


Appitceation fer execution, where to be mads—Munstf 


EEE antaka 





` ` specially empowered under Village Seif Government Act (I. B.C, af ` 


1899); section gr sud-sections (I) and (#)—Unlon Court granting a 
decree unable to effect sattsfaction—Certificate under sub-section (1) of 


the section-~Decres-helder intending te apply for execution in the Ciwil — 


Cowri-—If empowersd by a notification under section 19.9) of the 
Bengal, Agra and Assam Civil Courts Ast (XII of 1887) to try exits 
under section 13 07 the sald Act. 

Section 91(a) of the Village Self Government Act has not In view the 
‘provision of section 19(2) of the Bengal, Agra and Assam Civil Courts 
Act but that of sect:oa 13'0f the Aot by which the loon] limits of pais: 
diction of a particular Court are fixed and determined. 

Held, that a decres-holder obtaining a decree under sub-section (1) of 


section 91 of the Village Self Government Act intending to execute the 


cartificate obtained thereunder must file the execution petition under 
sub-section (a): of section gt of the Act In the Court of the Munsif? 
within the local limits of whose jurisdiction the Union Court is situated 
(ander the provisions of section-13 of the Bengal Agra and Assam Civil 
Coorth Act) and not In the Coart of the Munsif specially empowered 
under sub-section (2) of section 19 of the Bengal Agra and Assam Civil 
Courts Act.- Sheikh Salimaddin v. Daliluddin Minor... i 
of extra-provinclal nature, if can be assumed by special 
dees, PE PANOR Seer andes ME, Hocumbored Estates Act; aoe 
Ultra wires aes 

of Collector—Existences of verlfied sia ites chee evidence 





if can be adduced—Bengal Alienation of Agricultural Land aa a 


of High Court-—Matters concerning the welfare and the care 


ieee T 





of Infants and Junatics—Interlm order in lunacy proceeding ; see Lunacy ` 
Land, interest in, grant of—Transfer of eee nan Or casement y 


gee Licenss “ei = 


ae 
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Land Acquisition Act, section 18, referenca under—Land Acquisition 
Collector, if oan go beyond the ref. rence— Increase of Collectors award 
fn favour of claimant not making the reference ; sse Jurisdiction ove 

Landiord and tenant, relationship of, js necessary for exercise of the right 
to being a tenure or holding to sale under section 65 of the Bengal 
Tenancy Act ; ses Tenure, sale of nee es 

» If can proceed against other properties of putnidar—Sale of putnl 

under Regulation and purchase by stranger—Snit under Bengal Tenancy 

Act for arreara of previous ren‘s—Bengal Tenancy Act, section 168A ; 

soe Ultra vires eee oe 

right of—Transfer of non-transferable occupancy holding by the 
tenant before ocoupency right became transferable in law ; see Adverse 
possession ia sae 

Law, question of—Existence of custom, after finding of facts; we Lost 
grant ove oe 

“——~» question of—~Reasonableness of custom, after finding of fact; se 
Lost grant ‘ied nee 

Lease, construction of—Provisicn for payment of rent by paddy ora sum of 
money in lieu thereof——Precise question ralsed in Court ; see Second 
appeal ose T 

~ Lonsiruciion of-—Demistng tank for rearing fish and the bank te 
plant and cui down irees—One instrument containing two leases— 
Lease of land with trees standing thereen—Leseee's enjeyment—Main- 








taining garden and irves standing E naak of land as 


garden. 

Where lands on the banks of a E asin daa, for the purposes 
Of cu'tivation and the demise of the tank is attached thereto generally 
in ald of the cultivation of the banks, whether expressly or by impli- 
cation, the lease is for agricultural purposes but where the lease of 
the tank is for rearing fish therein with a right to ent down trees from 
and plant trees on the bank, it cannot be a lease for agricultural 
purposes, -~ 

Where two distinct properties are demised by the mme Instrument apd 
indeed by the same sentence in the same instrament, it is hardly likely 
that the perties would be contemplating a tenancy for One purpose 
in respect of one of the properties and a tenancy for quite a different 
purpose in respect of the other property. 

If a plece of land with trees standing thereon is let for enjoyment by the 
lesseo merely by cutting down the trees which may be standing on 
the land or by planting new trees, whether such trees be fruit trees or 
merely trees yielding timber, there would be no lease for ngekahi! 
or barticultural purposes. 

Where the lease is generally for maintaining the garden and trees therein 
as it was with the right of planting new trees if the leasee so chose, 
but the purpose was not thet the land would be developed as a garden, 


it Is not for agricultural or horticultural purpose. Baldya Nath 


Chakravartti 9. Krishna Bhysan Dan s sae Tam 
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Past, 
Lease, constroctlon of—Two distinct properties dismissed by mme instru- 
ment-—Tenancy ; we Lease ste m 145 
~————~, If for agricultural purposes—Demise of tank for rearing fish and of 
bank for planting and cutting down trees ; ses Lease re = 145 


-—, if for agricultural or horticultural purposes—Land with trees standing 
thereon left for enjoyment by the leasee by cutting down trees or by 
planting new trees ; we Lease nes 145 
~~——om, if for agrioaltural or horticultural] purpose—Lease Pa far 
maintaining the garden and trees therein with the right of planting 
~- new trees, if the lessee so chooses—Developing land as garden ; se 
"Lease sae see 145 
Legislature, lf can curtail the right of the creditors living outside the 
province to sue or to execute decree obtained in a different province į 


see Ultra vires aes ave 347 
Letters Patent, powers of Court established under, if can be modified by 
a provincial legislature except the central legislature ; see Ultra vires ... 347 


Liceuse—Caleutia House Rent Contrel Order (1943), sections 1) HA) 
9 A(t)—Lease. and licence, difference between—Indian Easements 
Act (V of 1881), section 52—Licence—Arrangement by leiter whereby 
“compensation” ger month was provided fer “temporary accommoda- 
Hien’’——Tenancy, if createé—Defaulier tenant-—-Permission of Rent 
Controller, {f necessary. 

If the terms are equally consistent with a license and a lease, the intantion 
of the parties may bs a cseful and legitimate guide In determining 
the relationship actually created. But if in the case of a written 
document the rights actualiy transferred exceed those of a license and 
make out a lanes, it is quite imposible to reduce a lease to a license 
by speculatmg as to what the lessor might really have intended. If 
he intended less, his acts exc seded his intention and by the consequences 
of his acts he must abide. 

Where the owner transfers the rights of ownership In a way which 
extinguishes their enjoyment by him and vests the enjoyment exclusively 
in the transferee an interest in the land Is granted; but where the 
owner retains the rights of ownership but only subjects them to 
restrictions to the extent that some of the rights are transferred to 
another, then what he grants is either a |ioenge or an casement, but not 
an interest in land, 

On a proper interpretation of the agreement wherein the words “temporary 
acoommodation” and “compensation per month” ere used avoiding 
the words “tenancy” and “rent per month”, the status grantel to the 
defendant wa’ that of a tenant, 

It is undoubtedly one of the common errors as to paragraph g (4) of the 
Hoase Rent Control Order to suppose that a defaulter is not entitled 
to any benefit under the order at all. What the sub-paragraph actually 
provides is that the defaul:er will not be entitled to claim the benefit 
of “this paragraph”, that ls to my, paragraph 9. The requirement as 
to the permission of the Rent Controller is contained not in paragraph 9 
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Liconse—(Contd ) : ên 
but In paragraph oA which is independent of peragraph > Para- 
graph 9 (4), by Itself, cannot therefore be a reason for emoluding a 
tenant from taking np a plea under paragraph oA. 

The second part of paragraph 9 A(1) oan have application only where 
the Court can pass a decree, if at all, by relying on clause (c) of the 
proviso to paragraph 9, that isto my, by bolding that the immunity 
froni ejectment which the tenant has otherwise established under the 
House Rent Control Order, Is, on the facts of the case, overborne by 
the personal needs of the landlord or some other satisfactory con- 
sideration. It cannot apply where, the tenant belong a defaulter, 
he is exoluded from the benefit of paragraph 9 and therefore a decree 
can be passed under the general law, without the support of the special 
reason provided for in clause (o) of the proviso to that paragraph. 

The defendant having been found to be a defaulter, permissicn of the 
Rent Controller was not neoessary la the presnt case which was 
pending when paragraph 9A came into operation. O. C. Ganguly ». 
Kamalpat Sing Dugar H daa 8t 

Transfer af Preperty Act (IV af 1884), section 53-—-Transfer af 
preperty by judgment-debier fer constderatten—-Test—Raference to 
seme créditer—Burden of preef—Intent te defeat or delay—eed 
faith l 

In order to succeed under section 53 of the Transfer of Property Act it 
must be established that the vendor or the transferor acted in the 
matter with the intent to delay or defeat his creditors generally, that 
is to my, all his creditors. Ifthe transferor Intends to prefer some 
creditors of his, that ls to say, to pay oat of the consideration money 
some of his creditors in preference to others and even with the firm 
intent of not paying at all those others, the case would not come within 
section 53. 

The onus to prove the fraudulent intent, that Isto my, the intent on the 
part of the trinsferor to defeat or delay his creditors generally, ls on 
thea persons who challenge the trangactlon under section 53. If they 
establish that that intent was present in the transferor, then the 
trans’eree will have to show, in a case when the transfer wes fora 
consideration, that he had acted in good faith. i 


The mere fact of the general knowledge that the transferor was in 
financial qmbarrassment would not, by Itself, establish want of good 
faith on the part of the transferees, Assuming that there was fraudulent 
intent on the part of the transferor, it cannot be sald that the transferee 
was taking the cofyeyance mula fide, unless it is ‘established that she 
knéw of that fraudulent intent or was a party to the conspiracy for 
cheating the creditors. If she took the conveyance in the belief that the 
price would be ‘pald tò the preasing creditors; there conld beno mala 
fides on her part. Refbarl Bank Ltd, +, Rani Harshamukhi 
Singtia we = ome 9a 
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` 


License and Ilen—Intention of parties how gathered, in determining the 


reiationsbtp of parties ; are License iss oes 


Lien—Salsags Hien—Puini Regulation (VIII ef 1819,) sectim 13 d (4) 


4 


deposit by darfatnidar under, {f creates a salvage lien i. e-~, a frst 
charge--Darpainidar takes ever possession wader section 13 ol (4)— 
Further relief on basis of salvage lien, if can be allowed—Election— 
Bengal T-mancy Act (VIII af 1885), section 171-—~Rent, a first charge— 
Section 195, tf affects the rights and incidents eof puini tenures 
governed by previens enactments in fcrces-—-The werds “saleage lien” 
nsed in Privy Council decision in A. H. Forbes v. Maharaj Bahadur 
Singh, ff gwes mere description of the lien er carries the actual 
incidents attached to {t-—Darpsinidar’s deposit, if creates, a salvage 
lien independently ef section 13 cl (4) of Regulation VIII ef r819— 
Sale of Land for Revenus Arrears Act (I of 1845), section 9,” depestt 
under, if creaies suck len—Hsoess Prafits Tax Act (XV of 1940); 
section 7, effect of—Tranyer of Property Act (IV af 1882), sections 
594, 78-—~Darpainidar, if entitled to add the amounts of Ais subst- 
quent payments te the eriginal depestt by by hint~—The order in which 


the disbursement of receipts ef rent isie be mode by the depositor 


darpatnidar in possession, 


The deposit made by Darpatnidar under section 13 cl (4) of Regulation 
. VIU of 1819 created a Hen but not a salvage lien f.e., a first charge 
having priority over the pulsne mortgagees, 

A darpatnidar making such a deposit would have to elect whether to 
elaim ralief provided by the Regulation or that in the nature of mlvage 
Hen such as given by section 171 of the Bengal Tenancy Act; but once 
he elects to clalm relief under the Regulation by taking possession ee 
the putni tenure he cannot claim the other relief also. 

Rent which would bea charge prior to most other charges under seo- 
tion 171 of the Bengal Tenancy Act would not have priority over 
darpatnidar’s lien under section 165 of the mid Act which provided 
that nothing In the Act should affect any enactment, previous to It, 
relating to petn! tenures so far as It relates to those tenures. 

The words ‘salvage lien” used in the Privy Council decision In A. He 
Ferbes v, Maharaj Bahadur Sing wore used merely as descriptive of 
the right and donot carry all the incidents attaohed to it known to 
Marltime Law or to the Irish Courts. 

No “salvage lien” independent of statute was created by the darpatnidar 
making a deposit. It follows therefore that the darpatnidar merely 
obtained a llen which would be postponed to all the prior mortgages. 

A mortgagee making deposit under section 9 of Act I of 1845 of arrears of 
government revenue and thereby preventing the estate from being sold 

for arrears can recover the same with Interest from the proprietor but no 
equitable Len oa the estate la created thereby. 

Though section 7 of Bengal Act XV of 1940, In effect, amended seotlon 13 
of the Regulation VIII of 1819 by adding two clauses providing for 


tgslvage lien” of the nature of that provided by section 171 of the _ 


Paar, 


8: 
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Llen-——Conid,) r 
Bengal Tenancy Act, yet it does not follow that the legislature regarded 
the original section as giving tothe darpatnidars rights as extensive 
as those conferred by the am-ndment on other persons whose Intorests 
are affected. 

The darpatnidar is entitled under section 72 of the Transfer of Property 
Act to add the subsequent payments to bls original deposit. 

The mortgagee in possession can spend the Income In any way agreed 
upou between him and the mortgagor provided the securities of the 
prior mortgagees are not thereby imperiled. 

The darpatnidar making the deposit under section 13 cl (4) of Regulation 


VII of 1819 should disburse the amount of reat received in the follow- ` 


ing order — 
(1) payment of expenses o° collection, 
fa) payment of patni rent to xemindar, 
(3) purchaser of subordinate tenures, If request-d to do so by the patnidar, 
` (4) Hqudation of his claims against the patnidar for advance made subse- 
quent to his original deposit, and 
(5) payments towards the original deposit. Midnapore Zemindary 
Co. Ltd v. Saradindu Mukhopadhyay see ae 
Lifo-tenant, if can be charged for waste—Pecmanent injary by the life- 
tenant to the vested reversionary right; ere Suit, if lies =... eee 
—-—— —-, If oan be charged for waste by the remainderman when the 
subject-matter is not Immoveable property ; ses Suit, if lies is 
——~ ———-, If trustee for remainderman for goods in hor possession ; ses 
Suit, if les see aes 
m ———~ selling ornaments to the prejudice of reversloner—Conversion | 
ses Suit, H les ove see 
Li nitation—Bengal Agricultural Debtors (Amendment) Act (B C. af 1942), 
section 37A sub-ecction (2)-—Porsession of property delivered is decres- 
kelder——Decree-holder leases out the same—Application by judgment- 
debter under section $7A against decree-holder in Hme—Prtition by 
judgment-debtor more than a year after the relewant date to Debt 
Settlement Beard for addition af the lessees az partiss ~The lesoces 


added as parties—Afirmed by Appellate Officer and District Judge— l 


Revision te High Court, {f lies. 

Held; That the application by the ener e nee to the Debt Settle- 
ment Board against the deorse-holder was within the time mentioned 
under sub-section (2) section 397A of the Act but the petition for rellef 
against the lessees by adding them as parties was barred by limitation 
as it was made beyond the period allowed. Basanta Kumar Roy v. 
Taheraddi Mondo! 

a————_——Civil Procedure Coda (Act V of 1908), section (7—Limitation 
Act, Schedule I, Article 183 (4)--Time, Uf runs from the date when 
the appeal against erder rejecting an application to set aside an en parie 
wecree was passed—Estoppel—Odjection te execution-—Sereics of notice 
wader erder at rule 22 af the Code of Civil Procedure (Ast V ef 1909). 
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Limitation—(Cenid.): 

An appeal from’an crder rejz3ting an application to eet aside an ex parte 
decree under order 9 rule 13 Civil Procedure Code does not extend 
the period of limitation for execution of the decree under article 182,2) 
of the Limitation Act, 

If a notice under order 21 rile s2 of the Code of Civil Procedure was 
actually served upon the judgment-debtor and he was apprised of the 
fact that the decree-holiers had started proceedings for execution of 


the decree by delivery of possession of the properties and if in spite of 


the notke he remained silent, he cannot at a subsequent stage of the 
proceeding ra’se the question of limitation which must be deemed to 
-ha e been decided against him when the Court made the order for 
execution. Haris Chandra Chowdhury v. Dines Chandra Chow- 
Poasession of execution purchaserat mortgage sale—Mor gage 

by manager of endowed property ; ase Adverse possession ... .. 
Res judicata, g-inciple of—Adjudication—Order for exec 
Hen—Plea of limitation not put forward—Order directing sale precla- 
mation ie issue—Absencs of aitachment—Absence ef notice under 
erder 21 rule 32 ef the Code of Crotl Procedure (Act V ef 1908), order 





fer execution under order 21 rule 66 of the Code ef Civil Procedure ` 


t 


Eniry in order sheet—Hcidence of service af notice—Hvidence AG 
(I ef 1874), section 35. 

Entry In order sheet of servics of notice Is evidence of fact óf sstvice of 
notice under section 35 of the Indian Evidence Act, 

The appellant obtained a faal decree in a mortgage suit on 6th Septem- 
ber, 1938. He started execution proceeding on 7th September, 1942. 
Notie under order ar rula aa of the Code of Civil Procedure was 
directed to be issued and it appeared from order sheet, dated the 7th 
Janury, 1943 that the notke under a1 rule da Civil Procedure Code 
had been served prior to that date 

Held, that the Court in passing its order on the 7th January, 1943 was 
of opinion that the deores was exetutable and further prozess in 
extoution might be taken. The order necestary implied an adjudina- 
tion that the decree at the <ime was capable of execution r 

That the order dated the 7th January, 1943 stood unchallenged and was 
not set aside by the judgment-debtor. Tho fact that the execution case 
was dismissed for default at a later stage did not matter: 

That the jodgment-debtor was precluded by. the order dated the 7th 
January, 1943, from raising the bar of limitation in subsequent execu- 
tion caso on the ground that the previous execution case was filed 
beyond time, 

That an order passed in subsequent execution proceeding directing sald 
proclamation to.lssue proceeded on an implied adjudication that the 
dedree was executable and orecluded the judgment-debtor from ralsing 
the bar of limitation’ in the subsequent execution proceeding, 

The absente of an attaghment was not materialin determining the ques 


Pian, 
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Limitation—/(Cenid.) ı 
tion whether or not the order previously made directing the execution ta 
Proceed, involved an adjudication that the decree was exeoutable ı 
Absence of notice under order 21 rule a3 of the Code of Civil Procedure 
did not bar the subsequent execution, Notice ander order 31 rule 66 of 
the Code of Civil Proceduro could be issued without serving any notice 


under order a1 rule 22 of the said Code, Aswini Kumar Das Gupta 
v. Karamat Ali Kha me és 


Limitation Act, sectica ro—Snit by reversioner for compensation for loss 
of Chattel ; see Sult, if les 


* 


ee ee 


» Soaedale I Articles 36, 49-—Sult by reversloner for com- 
pe. sation for losg of chattel against the Hfo-tenant ; see Sult, if es... 
» Schedule I Article 48, sope of; see Solt, lf lies oa 
Ws rie » Schedule I Article 134A to 134B—Possession of execu 

sion purchaser at mortgage sale—Morigage by manager of endowed 

Property ; see Adverse possession 005 ose 
» Schedule | Article 18@(a}—Appeal from order rejecting 
an appliça'ion to set aside an ¢z-perte decree andér Order 9 Rule 13 
Civil Procedure Code, if z groond for extending the period of limitation 
for execution of decree; see Limitation oes i 


Loan—Princigal ef Bengal Money Lenders Act (Act X Be C. of 1940), 
section 30(2) clause (a)—What it te be regarded as the principal of a 
lean— Adjudication between the parties fixing the amount of the prin- 
cipal, if can be re-opened ina proceeding fer relief under section 56 
of the Act—Ferm ef decree, wkat it will be—Ex-parte decree, setting 
aside of—Decree against other Cafendani made final—Decirion, if can 
be reviewed in the application by the fudgmentidebior. 


In a proceeding under sectim 36 of the Bengal Money Lenders Act, the 
Court bas to determine what isto bs the priocipal of the loan, That 
term has been define! to be the actual advance in money. Ordinarily 
the principal of the loan must be taken tobe what had been actually 
advanced but if there has been alrandy an adjudication between the 
parties as to what amount represented the principal of the loan that 
adjudication oannot be reopened in a proceeding for relief onder 
section 36 of the Hangal Money Lenders Act, 

The decree-holder brought a sult on his mortgage against the judgment- 
debtor and another person. This sult was decreed against the judg- 
mont-debtor aud e#perts against A for Rs. 4500 and it was held that 
the consideration money was Rs 4500. A applied for setting aside of 
ex-farie decree and the decrse was set aside as regards him. In the 
decree it was expressly declared that the decree against the judgment- 
debtor stood for Rs. 4500. The judgment-debtor allowed the decree 
against ‘him made final, As the execution was pending when the 
Beng] Money Lenders Act, 1940, was passed, the judgment-debtor 
wanted that the mortgagee was only entitled to execute’ the decree for 
Rs. 2621 
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: Paar, 
Loan— (Contd ): 

Held that it was not open to the judgment-debtor in an application under 
section 36 of the Bengal Money Lenders Act to ask the Court to go 
back upon the decision in tke original judgment on those lssuea which 
wore found against him. 

The jadgment-debtor was o-dered to pay the decretal amount by 18 
instalments. 

As al] the properties were purchased by the decree-holder himself the 
decree would be In the firs: form that la to my, if the mortgaged 
properties, if not already restored to the judgment-debtor would forth- 
with be restored to him, Ir. default of payment of any one instalment 
those properties would be restored back to the decree-holder purchaser. 
The judgment-debtor was further ordered to goon paying rent and 
oess regularly and in default the properties were to be restored beck 
to the decree-bokler parchaser, Indra Shekhar Chakravarty v. 
Rati Kanta Haldar see ae 53 

Lost grant—Presumption—Righ: of cremation—Evidence to dispute such 
grani, if permissibie-—Inkabctants of a village, if can be grantees of such 
grent—Hesentials af a valid custom—Custom, whether must be universal 
er compulsory—Evidence ev reasonableness of custom, if a question of 
laa—A decree for possessios for exercising right of cremation er burial 
only against the owner, if bod in lew. 

Held: That that principle underlying the doctrine of lost grant is that 
when a cactain right is found to have been exercised for a long period 
of time without Interruption co the derogation of the right of some one 
elso the law, instead of dsturbing such possession supports for It 
the best beginning that the law can give It is, therefore, presumed 
as a kind of fiction that althongh no legal origin of the user which 
has been established as a fact can directly be proved it may legally 
be presumed that the orig-nally lay ina grent made but since it was 
made, lost. 

` When the facts attract the doctrine of Jost grant it Is not permissible 
to give evidence to prove that such grant was never made, but the pre- 
sumption cannot be drawn whoo It Is cloar that no grant oould legally 
be made at all. In order that there could bea grant, It is necessary 
that there must have been a grantee capable of taking. Cloarly the 
inhabitants of a village who are an indeterminate and una_certainable 
body of persons could not be grantees of aiy kind. 

A valid custom if order to be ecforoeable must refor to a particular plot of 
land or locality, to the particular nature of right enjoyed, to the parti- 
cular persons In derogation of whose rights it is exercised and to a 
sufficient long user and it must also be reasonable. 

A custom need not be universal 20r compaisory. The fact that the people 
of a locality have enjoyed a custom does not moan that they are bound 
to exercise and follow it On ewery possible occasion and that if they 
do not do so on some ocrasions, the existence of the custom 14 
negatived. 
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Lost grant—/(Conid.) ; 
After the facts have been found, a question of the existence or reasonable- 


ness of the custom Is a question of law. It cannot, therefore, be | 


improper to dacide the question of law In second appeal. 

A decree for possession over certain plots of land for exercise of certain 
rights over these viz, the right of oremating and burying the dead 
bodies in derogation to the absola's right of the owner for khas posess- 
sion is nelther misleading nor bad in law. Jamila Khatun v. Kshetra 
Mohon Biswas 


Lost grant, doctrine of—Principle ; see Lost grant se ore 
"——~rgrant, estabiished—Eyideice to prove that such grant was never mide, 
- if permt-sibie ; ses Lost grant bas se 


Lumacy—Indian Lunacy Act (Act IV ef 1912), Part III, Chapters IV and V— 
“Judicial powers owrr persons and estate of lumatic’’—Interim order for 
custody or management of estate of a person before adyudging kim a 
lunatic, if can be passed—lHigh Court Original Side Rules (Remfry) 
Chapter, XXX—Pravisions re: lunacy, tf exhaustive and tale away 

` fnherenti power ef High Couri—Proceedings in lunacy, if civil, 
preceedings—Coede.of Civil Procedure (Act V of 1908), section 141, 
erders 39, 40—Interlecutory orders in lunacy, if can be passed under— 
High Curt as successor to Supreme Court, if kas all powers and juris- 
Gictlon of Courts of Chancery in matters of welfare of infants and 
hunatics—High Court, if has inherent powers on matters on which the 
Lumacy Act is silent. 

Though it is true that the sections In Chapters IV and V of Part I! of 
Indian Lunacy Act dealing with “Judicial pGwers over persons and 
estate of lunatic’ do not in terms contemplate or sanction the making 
of any interim order for the custody or the management of the estate 
of a perso: before he is adjudged to ba a lunatic, nor is there any 


provision for the same in Chapter XXX of the High Court Original — 


Side Rules, yet it does not follow that it was intended that the provi- 
sions should be exhaustive in the sense that these would take away all 
inherent powers of a Court of law. 

There oan be no doubt that proceedings in lunacy are ctyil proceedings in 
a Court of Ciril Jurisdiction. 

Section 141 Of the Code of Civil Procedure will apply in proceedings in 
lonacy and the powors for making interlocutory orders under order 39 
and order 40 must necessarily become available to the Court. 

The High Court of Calcutta as the successor to the Supreme Court (under 
Charter of 1774 ‘and Letters Patent òf 1862 and 1865) has all the powers, 
authority and jurisdiction of the Courts of Chancery in all matters 


concerning the welfare and the care of infants and lunatios and English | 


Courts frequently make interim orders in lunacy proceedings before a 
person is adjudged lunatic. : 
The provisions of Indian Lunacy Act In so far as they are expremly 
contrary to or Inconsistent with the powers of the High Court under Its 
Letters Patent must prevail but the High Court bas mberent powers 


433 


Paar, 


424 THE CALCUTTA LAW JOURNAL [Voi 83 





Page, 
Lunacy—(Conid ) 2 

to act on matters on which the Act is silent. Kalachand Chunder v. 

Fatehdin © ` ane aes ato 

» proceedings in, are olwil proceedings in a Court of Civil Jurlidic- 

tlon ; ste Lunacy FA aes ato 
Maintenance, arrears of, If cac bs olalmed from the Karta of a jolnt Hindu 

family governed by Mitaxshara School of Hindu Law—Agreement with 

sons, by which separate money allowance was agreed upon—Messes 

becoming separate from thelr father —Paymant of maintenance under _ 

the agreement made for sometime bat ceased’ sometime before the 

Partition sult ; ase Partitloa sult \ ses see 354 
Manager of ondowed property—Right of alienation ; we Adveran > 

possession ae ee +6! 
Managing shebailt, powers of ; ses Hinda Law ove oe - 7 


Mens Rea—Indian Companies Act (VII ef 1913), section 289——Hements 
mecessary for constituting the effence under—Mons rea, {f an essential 
tlement—Section 132(1)—Nature and value of assets and liabilities— 
Appendix, Form F—~Secured and unsecured leans, nature of—Leak. 
advanced to company by irs directer on an agreement to morigage, tf a 
secured lean—Aromalous character ef lean (i.e, whether secured or. 
sasecured) not secured br formal deed of morigage but entered in 
Balance shrot as secured—The Director, tf can be said te have known 
the description to be sales 

Section 282 of the Indian Campanies Act speaks of statement which is 
false, whioh is known to be false, which is wilfully made and which Is 
false in any material particular, 

Unleas a statute by itself or Sy necessary implications rules out mens rea 
asa constituent part of a crime, a person, should not be found guilty 
of an offence against the criminal law unless he has gut a guilty 
mind, - 

The language used by sectior 962 itself goes to import an element of mens 
rea when it speaks of the relevant statement being known to be 
false. 

Section 132(1) of the Indian Companies Act does enjola that the Balance 
sheet shall give such particulars as will disclose the genera! nature of 
the liabilities and assets acd how the valne of the fixed assets has bean 
arrived at. z 

The form of the Balanos sheet is contained in Form F in the Appendix 
and Item (1) under ‘“‘secured loans” speaks of loans on mortgage of 
fixed assets whereas Item (iy) under “unsecured loans’ speaks of 
advances by Directors or Manager and Managing Agents. 

The agreement to mortgage dated ist January, 1930, gave the mortgagee 
an option to oall for the immediate payment of the entire sum if the 
company did not obtain the sanation of the Government within the - 
time stipulated, it did not make it binding on him to do so but he could 
yot insist on the execution of the mortgage, The loan here seems to. 
be of an Intermediate variety which could not be properly and correctly 


ker 
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Mens Rea—(Contd) t 


described either asa secured Joan or an unsecured loan ead waa 


therefore a case in which it was wholly impossible to conform strictly to 
` Form “F” as set out in Companies Act. | 

Having regard to the somewhat snomalous character af the loan which was 
not scoured by any forma! deed of mortgage but which was yet entitled 
to come to be so secured If the mortgages insisted on the fulfilment of 
the agreement, it appears that the director cannot be sald to have known 
the description to be false, Pulin Chandra Daw +. The 


` 


- 


Emperor ‘ bie om a 


Mortgage decree—I/ustalmant decree—Application fer extension of time 
Sor payment of instalmeni-—-Bengal Money Lenders Act (X B.C, of 

_ 1940), section 34 (1) (a) (14). 
Held, when a “mortgage decree, payable in instalments, -ls sues under 
the provision of section 34(1) (a) (1) of the Bengal Money'Lenders Act 
and when a default has been made In payment of a particular instal- 


ment, in view of the frat proviso to section 34(t) (a) (I) the Court has. 


kaudi 


. — 296 


._ 
~\ 


`~ no power to extend the time for payment of the partkculur instalment -` 
but at most the Court oan extend the time for payment of the entire -.-——~ 


amount of the decree, which on such a default in payment of a parti- 


cular Instalment, becomes due at once and the decree-bolder becomes. —————— — 


immodiately entitled to apply fora final decree. But having. regard 


-- to the provisions of the second proviso to section 34'1) (a) (i) the . 
judgmont-debtor can prevent the passing of the final decree by paying _ .. . 


into Court only the instalment in default. 


Aoii ka ai passed under order 34 rule a of the Code of - 


Civil Procedure read with section 34 (1) (a) (i) and (il) of the Bengal 
, Money Landers Act and the principal money together with interest and 


costs was directed to be paid in 6 annual.instalments, The first Instal- - 


ment was to be paid within November, 1941, while -tbo other §- instal- 
ments were payable within November every year for five soccessive 
years. The judgment-debtor after paying certaln amount out of the 
first instalment made an application for extension of time topey the 
balanoe The Court granted the application ; the balance of the-first 
instalment was paid within the axtended time. 

Subsequently, when the time for paying the serond . katan was. 
nearing its end, the judgment-debtor applied for extension of time to 
pay the second instalmsnt. It was stated in the sppliontion that he 
had entered into a contract for sale of the mortgaged property with.A 
and the purchase price would enable the judgment-debtor to pay the 
entire mortgage money all at once: 

Held, that the Court could extend the time for payment of the whole 
amount. 

That an order to the effect that lf entire amount was not- paid, the. second 
instalment should be held to be In default and the judgment-debtor was 


not entitled to save óne Kist oaly by payment of Kist, was erroneogs, .- 


Debabrata Mukhorjec v, Satish Chandra Banerjoc ... ena 
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Mortgages in possession, right of, as to spending of income; we Lien =». 
Negtlgence, coctributory—Knowledge of existing danger or è negligaacs j see 
Damages sve ove 
——= -—, cOntributory—Tes' ; ss Damages vie see 
» ability for ; ses Damages sae we 
maan m, liability fr—Condition, necessary ; see Damages ... ves 
Niskar tenancy created by tenure-holder under the settloment-holder of a 
temporarily settled estate in Sunderban aree, if gold ; see Incumbranos... 149 
Notice, fact of service of—Estry In order-sheet—Eyidence Act, section 35 j ; 
see Limitation R se 278 
-e sent by registered post and returned with the endorsement 
‘rofueed'—Presumption ; see Auction mle eve soe 9 
Occupancy ralya!, obtaining a settlement of mortgage debt under 
section 18 (a}—Embodied into an award onder section 19 from the 
Debt Settlement Board on petition under section 26 G(5) of the Bengal 
Tenancy Act, if can apply for better remedy under Act VI of 1998 ; see 
Ultra vires aie ave 154 
Pardanashin lady, transactions with—Court, what to consider; see Hindu 
lady ‘ae er s6 
lady, transactions with—General result of transaction, under- 
standing of ; see Hindu lady oe ese 26 
—— lady, transactions with—Neceasery elements to be coasidered 
by Court—Independent legal advice ls not in itself essential j ses Hindu 
lady = dg 96 
-———-———— lady, transactions with—Undue {nfluence—Principle ; see Hindu 
lady ee ere 96 
Partition, if to be re-opened—-Son begotten as well as born after partition~— 
Family governed by Mitakshara school of Hindu Law ; see Partition 
suit P isi abe ` S08 
Partition sult—Agreement between parties—Rights of parties—Son bern 
after institution of partition suit but before decision. 
The Karta of a joint Hindu family governed by Mitakshara Sobool of 
Hindu Law entered Into an agreen-ent with his sons, by which a separate 
money allowance was agreed upon and their messes b came separate 
from thoir father. As a result of this arrangement, they left the 
family house. The payment went on for sometime and altogether 
ceased sometime before the Institution of partition suit by one of 
the sons ! 
Held, that the son who was defendant, was entitled to claim the arrears of 
maintenance from the Karta who was also defendant in the partition 
sult and was entitled to the rellef to the extent to which he wonk be 
able to prove hh olalim, 
A son begotten as well as boro after the partition, where a share has been 
allotted to the father fs not entitled to have the partition re-opened 
and to tlalm a re-distribution of the shares, He Is only entitled to 
sncosed to his father’s share and to hls separate or self-acquired property 
to the earlusion of e divided mons 
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Partition suit—(Contd,) : J 
A son born after the institution of partition sult but before the actual 
division of the estate cannot claim a separai(e share in tho Joint family 
estate as an “afterborn son”. Bhagwat Rame, Ramji Ram ja 
Party, liability of—-Sult for darjaini rent against A for previous year 
although rent was due for subsequent yeare—Suilt against A & B for 
reat for subsequent years; see Soit, maintainability of u. eee 
Path, if village path or public highway— Question of fact—Sammary dect- 
sion ; sse Suit, maintainability of ove ni 
Permission of Reut Controller, if necemary—Defaulter—-House Rent 
Control Order, Para gA, coming into operation ; ses License oe 
Person having a reversionary interest, if can sue—By reason of tresspass or 
other {egal act of the Hfe-tenant the reversioner was deprived 
permanently of the benefit of his reversionary interest; we Sult, 
if Hes ‘eg 
Plaint in a suit under the Fatal Accidents Act, drawing of ; see Penge 
Plaintiff cao only succeed on the strength of his own title but not on the 
weakness of defendant's title ; aee Possession ia ee 
Ploading—Suit for specific performance ; ses Contract of mle ... = 
Possesslon—Cede of Civil Procedure (Act V of 1908), order at rule 100, 
application wader, rejected— Swit fled under order 31 rule 103— 
Previous possession proved but title te entire sudi land net established— 
Plaintif, if entitled to possession of the entire suit land—Specific Relief 
Act (Tof 1877), section g. 
The plaintiff in a sult can only succeed on the strength of his own title 
and not on the weakness of the title of the defendant. 
Plainthf’s exclastve and peaceful possession for a long time gives rise 
to an inference of his title against a trespasser and entitles him to a 
decree for possession against a trespasser but if his possession be merely 
that of a co-sharet it is quite meaningless to say that he was in 
possession of a share greater than that to which he Is entitled and 


mero previous possession will not entitle a plaintiff to a decree for - 


recovery Of poesesalon excapt ina suit under section 9 of the Specific 
Relief Act. 

Though in the summary proceedings under order a1 rales 98, 99 and ror 
the enquiry is directed to scope of possersion, a sult under order ar 
rule 103 ls based on the right to possession and not on mere possession 
at the relevant date, 

A salt under order 21 rule 103 Civil Prooedure Code Is not skin to a sult 
under section 9 of the Specific Rellef Act and the plaintiffs in a suit 
under order 41 rule 103 cannot succeed by merely showing that they 
were In possession and had been dispossessed and they must establish 
thelr right to possession on the assumption thet they were not In 
possession on the date qf the order onder rules 98, 99 and 101, 
Jitendra Nath Mondal v. Nandalal Das a 

tn en, decree for, oror oertain plots of land for exercising the right of 
tremating and burying dead bodies in derogation to the absolute right 
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Posseesion—(Conid.) : 
os te owaos tice: Khas possession IE mulading gebad Iu law; see Lost 
grant fai ate 167 
of the purchaser at a mortgage sale, when adverse to endorse- 
ment ; see Adverse possession = ose 238 


» sult for—Code ef Cisil Procedure (Act V ef 1908), Order 41 
rule 17—Additional evidence, when admissibie—Purchase of tenancy 
by decree-holder in execution of decree passed in rent suit against 
all but one of the holders—No act af possession exercised—Suit by 
purchaser fer declaration anc peseession—Raview, on discovery ef 
fresk evidence that the alleged lefteut helder had ne interest, refused 
by appellate Court—Court, in secend appeal, If has jurisdiction to 
entertain an a on for admission of such additional evidence— 
Decree passed in the said reni seit, if a rent decree. 

Additional evidence could be admitted only when the appellate Court 
itself required it and the evidence now produced by the plaintiff is 
clearly evidence of that explanatory character, 

On the rejection of the application for review the decree as passed by 
that Court remained as it wasand when that decrercame tobe dealt ` 
with by High Court in second appeal it Is impossible to say that an 
application for admission of additional evidence would not He asa 
matter of law, because such an applkation, made in the form of an 
application for review, bad been rejected by the lower appellate Court. 
andthe Court In second appeal has jarisdictlon toentertaln such 
application. 

On consideration of the additional evidence it must be held “that the l 
decree obtained by the plaintif appellant was arent decree, Maha- 
raja Sashi Kanta Acharjya Bahadur v. Jagannath Namadas ... 6a 

Preemption, right of, when arises—Transfer of shire in oocupency 
holding ; ate Transfer i eee 14 


Presumptlon—Bengal Tenancy Act (Act VIII ef 1885), Section 103B— 
Presumption ef correctness af the Record of Rights—~IJesua framed 
about correctness af the Recerd af Rights—No specific mention of 
rebuttal of presumption in tha judgment of Courts beleu Question of 
correctness or otherwise of the Record of Rights, whether can be raised 
in second appeal—Recitals in tenants Kebala covering the land in 
suit, if binding on laxdlord—Robala, if admissible in ewidenco— 
Indian Evidence Act (I af 1874) section 13. 

Heid : That where the entries in the settlenient record formed the cause 
of action of the action in suit and the courts below did not note speci- 
‘fioally that the presumption of correotnees of the Record of Rights 
had been rebutted but where there wasa specific issite on the quastion 
of the correctness and lt was definitely found Gn examination of the 

-. evidence of both parties that the entries were fct ‘Correct, this 
necessarily implies a finding that the presumption of ‘correctness Is 
rebutted. 
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Presumption—(Usnid.) í 
Though the recitals in the tenant’s Kobala are not binding on the land- 
lord yet the Kobala is admissib'e in evilence under section 13 of the 
Rvidenoe Act especially when it covers the land in sult, Maharaj 
Bahadur Sing s. Barkatulla Gachua 


one aon 


Keeping aliye original secority—Removed mortgage bond; 
see Decree, re-opening of 


eT 





eon 


Notice, tender of—Nothe sent by registered post and 
returned with the endorsement ‘refu ed’ ; see Avotion sale ... ‘aa 

een Yrdinary course of bana followed—Recording of an 
order directing Issue of concise statement ; ses Salo, setting aside of .., 

of correctness of record of r ghta, if rebutted—Entrles in 
the settlement record, forming the cause of action in the sult—No 
mention In the judgment as to rebuttal of presumption—Evidence ; ste 
Presumption see eos 

wenn Of correctness of entry In the settlement khatlan—Founda- 
thon for the entry was erroneous or non-existent in law ; see Suit, 
if lies jai 

ne net ane OF Jost grant—No grant can legally be made ; ate Lost 
grant ee A 


Proceedings. io.lunacy are civil proceedings in a Conrt of Civil Jurisdiction ; 
see Lunacy one oe 
Procedure—Leave granted under section 12 of the Letters Patent, where 
the propriety of. the grant was challenged—Rervocation of grant; see 
Appeal, if lies ue NY 
Pablic highway, obstruction to—Plalntiff to establish what ; swe Sult, melin- 
tainability of s. 
Purchaser,- execution, at a err sale—Posression, when adrerse i 
endowment. ; see Adverse possessio ose ist 
of a tenure during the pendency of an execution proceeding, 
if to- be made a party for the passing of the tenure in the sabsequent 
rent exeontion sale ; ses Tenure, sale of ies 
Putni Regulation, section 13 clause (4}—Deposit made by aoa 
Lien but not salrage Hen 4 ses Lien ose see 
- -————=, seatlon 17 Proviso—Arrears of rent, if money claim ; see. 
Ultra-wires eae so 
Question, if can be raised-in second appeal—(Question, whether loase granted 
by the managing shebalt to some of the other shebaits ls valid or 
not-—Questlon not raised nor any lesue framed in tri] Court ; see Hindu 
Law j aya eee 
Recitals in tenant’s Kobala, if admissible in evidence against landlord; see 
—-——— |n tenants Kobala, if Linding on the landlord ; see Presumption... 
Refereace—Ceds of Criminal Procedure (Act V af 1898), chapter 14, 
sections 202, 203—Precedurs te di as i when com- 
plaint is filed before kim. 
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Referemce—(Cenid,) : 

R mads a complaint to tha Magistrate who after examining him on “cath 
passed the following order: “To O/C Matlaburaj P. S. for enquiry 
and if necessary to start a case treating the petition as F. L R? On 
reference t 

Held, that there was some alight confusion in the order given; the 
Magistrate could elther (1) treat it not as complaint but send It to police 


to treat it as First Information Report and act under chapter 14 of 


the Code, or (2) examine the complaint and then direct an enguky 
under sectlon 202 of the Code by the O. C. who would then proceed 
with the investigation ; in the former caso (1), if the officer thinks that 
there is nothing in the information, the matter would come to the 
Magistrate as fipal report or alsa as a charge sheet If the officer consider 
that a onse had been mide out; and in the latter case (a), the report 
would come before the Magistrate as a report under seotlon a02 of 
the Criminal Procedure Code to be dealt with ‘under section aa% and 
other relevant provisions of the Code. Dr. Robiul Hossain Molla v. 
K. K. Ram 5 one ae 
Regulation VIL of 1819, section 13 clause (4) Seg ou 
seme) VIN OF 1319, section 17 Proviso eee Sis 
Remainderman, lf can sue life-tenant for conversion of goods; see Suit, 


, if lies on eon 
Rent, execution as regards—Decree for specific performance of contract for 
putni settlement and rent ; ses Kxecutioa TT em ove 


—~—— exsoution sale—~Porchaeer of a tenure during the pendency of the rent 
execution proceedings, if to be made a party for the passing of the 
tenure ; sve Tenure, mle of eos 

s, liability to pay, by original tenant—Transfec of non- Janek 
occupancy holding before occupancy right became transferable in law ; 
see Adverse possession one esa 

————, lability to pay—Transferea of non-transfereble ocoupanoy RE 
Transfer before ocoapaacy rights became traosferable in law; 
Adyerse possession one eee 

Rent Controller, permission of, if nevessary—Defaultes—House Rent 
Control Order, Pa a. 9A, coming Into operation ; see License sae 

Res judicata—Question In previous rent sult was as tothe effect of lease— 
Question In subsequent sult is as to the amount payable by the tenant 
under the terms of the lease in case he failed to pay the rent in kind; 
see Second appeal ee coe 

Plea of bar of limitation in subsequent execution case—Order 

directing ale proclamation to issus, in previous execution proceeding ; 

sse Limitation aa 
Plea of bar of limitation In subsequent execution arder 
of Court that notice under order a1 rule 22 Civil Procedure Code had 








, TER of--Adjudication-Notke onder order 91 rule 28 
Civil Procedure Code served ; ses Limitation ove S 
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Res judicata, principle of—Limitation, question of, if can be ralsed—Jodg- 
ment-dsbtor appraised of fact of execution of decree——Civil Procedure 
Code, order a1 rule 22; ses Limitation aes ee 

Reversionor, if can suo the life-tenant, 1f by trespass or other [egal act- of 
the latter, the former was permanently deprived of the benefit of his 
reversionary Interest ; ses Sult, if llos sen sen 

Right of action in respect of negligence in the performance of statutory 
duty ; ser Damages aes zi 

= Of way, obstruction to—Sult for declaratlon—Right to relief ; see Sult, 
maintainability of wi E aas .. 

Sale in execution of rent decree obtained against the original tenant without 
making the transferee of non-transferable occupancy holding, if affects 
the transferee, who had acquired the right by adverse possession ; se 
Adverse possession A: eis 

Sale of Land for Revenue Arrears Act, section 9—Mortgageo making 
deposit to prevent the estate being sold for arrears of revenue—Relii— 
No equitable llen on the estate ; see Lien oes sen 

Sale, setting asids of—Bengal Tenancy Act (VIII of 1885), section 103 (3) 
clause (c}—Concise statement—Order for issue made—No return from 
Pon Ofice—Presumption that ordinary course of business was followed 
and that the decument was losi in Conri Office, if can be made—Faiiure 
bo ferns, if a material irregularify—Application under section 174 (3) of 
the Act-—Whather on such failure the sale is Hable to be set aside. 

Held: That when an order was recorded directing the concise statement 
to Issue, no presumption can be drawa that the ordinary course of 
business was followed, If it remained untraced. 

That failure to lesue this staternent is a material irregularity causing injury 
to the petitioner and the sale is liable to be set aside. Abdul Gafur v. 
Gura Mia s se 

Scheme of U. P. Eacumbered Estates Act ee is 

Second Appeal—Ano order granting an application for review ae by the 
first Appellate Court, Lf can be challenged ; se Appeal bas i 

———— = mn Application for review-—-Application for admission of 
additional evidence ; sse Possession, sait for das 

muna ma — ——-Conclusion of Court below as to the eae of the 
entry in the settlement khatian on the ground of ii ia of 


evidence ; ere Salt, if lies ae 





m If lies—Lease, construction ef-—Provision of para): of 
rent by paddy or a sum of money in lien thereof—Same point decided 
in previous rent suit, if res judjcata—Bengel Tenancy Act (VIII of 
1885), section 153—Payment of sum of money in lisu of paddy, tf 
involves “a question of the amount of rent annually payable by a 
tenant’. 

The dispute In the present caso was what amount was payable by the 
tenant onder the terms of the lease in case he failed to pay the rent 
in kind within the relevant year. The contention of one party. was 
that the amount payable would be the paddy’s worth according to 
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Second Appeal—(Centd.) : 
current price while the contention of the other party was that the 
amount payable was a fixed sum. The question therefore was, what 
was the alternative amount of rent payable P 

Held, that the real question, on a contention of this kind, was to see not 
what the strict rights of the parties are under the agreement between 
them, but what precise quescion was ralsed before the Court, 

The question which was put in imun (In the previous rent salt) was a 
question relating to the effect of the lease, that wasa question which 
would be equally applloable to all years, and could not have any special 
meaning or any speolal limitations so far ab any particular year was 
concerned. It was the beskc question of the tenant’s true liability 
under the lease, in no way dependant on any accidental circumstances 
of the claim made In the suis ; and the question was ralsed so directly 
and the decision is so definite that it operates as res judicata in the 
present suit. : 

A question as to the amount of rent payable in money in default of the 
payment in kind being “a question of the amount of rent annually 
payable by a tenant” a seoond appeal Iles to the High Court. 

When the Court below applied Itself to the real effect of the alternative 
provision regarding payment in money and sid that the amount 
mentioned in the lease could not be considered to be the rent of 
the tenancy 1 

Heid, that this involveda decision as to what was the amount of rent 
annually payable, 

When the Court below held that If payment for a year was not made 
within the year, the landlord would be entitled to recover only Ra, 33-19 
annas as the equivalent of annual rent : 

Held further, that the Court below substantially deolded a question as to 
the amount of rent annually payabla, Tarangini Mittra v. Abhilas 
alias Abinash Mondol ii ie 

————- —— Objection as to reception of unregistered Kabullyat for 
- tho first time; we Suit, If lies sae on 

Service of notices, fact of—Entry t2 order-sheet-—Evidence Act, section 35; 

see Limitation von a 
Settioment=holder of a temporarily settled astato in Sunderban area, right 
of—Niskar tenancy created by tenure-holder under the settlemant- 
holder-—Tenure-holder’s interest, termination of ; ses Incumbrance ue 
fhobafts—Principle applicable in the matter of allenation and bringing of 
suits ; sse Hindu Law nee tee 
Shebalt, managing, powers of ; ses Hindu Law is ia 
——— of endowed property—Right of allenation ; ses Adverse possession 
Soon after the institution of partit-on sult bat before the actual division of 
the estate, if one can claim a sperato share in the joint family estate as 
an “after born sOn”—-Mitakahara family ; sse Partition sult... wes 
Specific performance of contract of sale—Non-payment of full perches 
money ; see Contract of sale aye its 
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Stranger, if can holdan interest obtained by undu infloemnos—Bena fide 


purchaser for value without notice ; see Hindu Lady ize ooo 
Sult by reversioner for compensation for loss of chattel! against the life- 
tenant-—Limitation ; sse Suit, if Hes sie see 


—— for dissolution of marriage by a muslim married girl who has attained 
her puberty without next friend, if maintainable-Indian Majority Act 
section 2 (a); see Sult, maintainability of oo eee 


—— Uf Hes—Remainderman suing life tenant for conversion af goeds— 
Life tenant, if trustee for remainderman jor goods in her poessession— 
Secreting chattele—Breach of trust—Life tenant, tf can be charged 
Jor waste——Permanent injury to rewersienary right—Conversion—Civil 
Procedure Code (Act V of 1908), order a rule »—Integrity of cause of 
actien-—Limitation Act (IX of 1908), section 10, schedule J, articles 
W, 48, 49. is 


On the 1gth February 1937, the respondent, instituted a sult, being 


No. 10 of 1937 against the appellant in respect of ornaments; 


jewollerles etc. described in schedule Ka annexed to the plainte He 
annexed another schedule, namely, schedule Kha, which consisted of 
certain items of schedule Ka, in respect of which the lady (appellant) 
had set up the oas2 of theft. / The prayers mado were for discorery 
by the defendant (appellant) of the ornaments eto. and if she failed to 
do so, fora declaration that those mentioned in schedule Ka were 
the ornaments ete. dealt with in the award of the arbitrators appointed 
by the parties to settle the dispute between them, and for keeping 
them In the costody of the Court or of a recetyver to be appointed by 
the Court. The story of theft was recited in the plaint and charac- 
terised as a false one. One of the defences was that the ornaments 
had been lost by theft. The-sult was decreed in the primary Court, 
The date of cause of actloa was mid to be roth August 1926 when the 
plaintiff came to know of the false story of theft. 


The defendant (appellant) appealed to High Court egalnst that decree, 
being R. A. No, 829 of 1938. The Judgment was delivered on the 
27th November, 1041. The High Court held (a) that Patta Kumari 
had only a life interest in the ornaments eto. and that Nirmal Kumar 
(respondent) had a vested remainder therein; (b) that her (Patta 
Kumarl’s) plea of theft was a false one and that she was still In possss- 
sion of them ; (e) that a life tenant owes a duty tothe remainderman 
to see thatthe subject is preserved, reasonable wear and tear being 


excepted ; (d) that if there is a breach of that duty or If it be estab- ' 


lished that there isa reasonable apprehension on the part of the 
remaindarman that that duty.will not be performed by the life tenant 
he isnot entitled to immediate possession but the Court mast make 
suitable orders for the preservation of the property during the life of 
the life tenant. In the circumstances of the case the order made by 
the lower Court for the appointment of a receiver was discharged. Some 
articles were left with the commissioner who was to call upon her to 


434 tHE CALCUITA LAW JOURNAL. [Vor $2. 


° Paar, 
Sult—Contd.) : 
i produos the remaining’ articles before him and whoon production was 
- to make a list ate 
It was admitted that after the decree of the primary Court passed in Sult 
No. 10 of 1937, and while Appa! No 329 of 1938 was pending in the 
High Court, Nirmal Kumar took steps for causing the jJewelleries otc. in 
respect of which the primary Court passed the decree, to be produced 
<- by her before the receiver. Patta Ku nari, however, filed an application 
in the High Court In the sald Appeal (No. 889 of 1938) supported by 
an affidavit stating that it would be impossible for her to prodoce them 


before the receiver as they were not in her possession but had been 
stolen, 


While the sald appeal was pending in the High Court and after the 
aforesaid application of Patte Kumerihad been filed Inthe High 
Court, Nirmal Kumar filed on the 38 h Jone 1939 the present suit and 
prayed for compensation. In paragraph 8 of the plaint he stated that 
Patta Kumari the defendant, for the purpose of causing loss to him 
had after the Institution of Suit No. 10 of 1937 kept concealed and 


removed most of the fewelleries. Paragraph 9 of the plalot ran as 
follows : 


- 


“That under the abovementioned circumstances abd acodrding to law and 
equity the defendant is liable to the plaintiff for conversion, waste and 
breach of trust and the plaintiff Is entitled to get fromthe defendant 
adequate compensation for the same,” Two dates were mentioned to 
be the dates when the ceasaof action arose, namely the 15th April, 
1937, belog the date on which the defendant filed his written statement 
in Sult No. ro of 1997 and the 16th November, 1938, being the date 
when she filed her application in the High Court in connection with 
Appeal No. 299 of 1938: 


Held, that the duty «hich the defendant as lifo tenant owed, did not make 
her a trustee for the plaintiff, the remminderman. Hence there was no 
breach of trust by her in secreting the chattels, 


That the defendant appellant could not be charged for waste as that term 
is understood, for the subject matter was not Immovable property. It 
was a case of permanent injury by the defendant to the plaintifs vested 
reversionary rights and as the plaintiff would not beable to find the 
articles by reason of wrongful act of the defendant, whea he would be 
entitled to have possession. 


That a person haring a reverslonary interest could sue, when by reason of 
trespass or other illegal act of the defendant, ths plaintiff was deprived 
permanently of the benefit of his reversionary Interest: 

“The law of England as to trover and conversion ls in many senses a vary 
technical law and it is largely put aside now in modern tines” 1 

That the act complained of by the plaintiff was “conversion” la this 
country. 


Vor $a] İNDEX OF CASES, 


Sait—(Conid) : 

_ That the sult was not barred under order a rule 2 of the Code of Chil 
Proocecure, as the causes of action of two suits, vix, Salt No. 10 of 1937 
and the persent sult are different. 


That asthe defendant was not a trustee for the plaintiff and as there was 
no trust, mush lessa trust fora speaific purpose, section 10 of the 
Limitation Act was inapplicable. ' 

The present case was elther governed by Schedule I, Article 36, providing 
for 2 years limitation and the date from which limitation ran was the 
date of malfeasance of the defendant which would be when she refused 
to produce them before the receiver, and would be within time or under 
Schedule I Article 49—-where the defendant had wrongfully detained 
the movable properties, inspite of a decree of Court she refused to 
produce and hand them over to the receiver when asked todo so. That 
rofusl, which was on a false pretext, was on the 16th November, 1938 
and so wall within 3 ) ears of the present sult: 

Article 48 Schedule I of the Limitation Ac: contemplates sult by plaintiff 

3 who has the right to possession, that is to say, when he is entitled to 
Immediate possession. Sm, Patta Kumari Bibi v. Nirmal Kamar 
Sinha Nowlakha m sé 


ny Y Hep Rent, suit fer—Titl—Correctness af Settlement Khatian, if 
can be cuestioned for the first time in second appoal—Objection as to 
nou-repisiration of habuliat, if can be taben for the first time in second 
appeal——Unregistered Kabuliat, if admissible in evldence—Bengal 
Tenancy Act (VIII of 1885), section 39a), 

When there was no dispute at the time of trial or before the lower appel- 
late Court, that the relationship of landlord and tenant existed between 
them, that the defendants claimed to be, and the landlord by suing for 

L. rent admitted them to be his tenants and the only question was the 
rate of rent: si 


Held, that the question of title noed not be decided except in so far as it 
was necesmry to do so In order to decide the rate. 

The High Court should not, In second appeal, interfere with the concla- 
sion Of Courts below as to the correctness of the entry in the Settle- 
ment Khatian merely on the ground of misapproeciation of evidence, 


The presumption of correctness of entry in the Settlement Khatian 
was rebuttable and the presumption could not be maintained ff it 
appeared that the foundation for the entry was erroneous or non-existent 
in law. 


An objection as to reception of unregistered Kabuliat oan [or the first time 
be taken in second appsal, 


Where an unregistered Kabullat appeared to be a docunient which created 
a fresh settlement and the basis of recognition of tenant was the agros- 
ment for the payment of the enhanced rent: 


Held, that it was inadmissible in evidence. - 
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Satt—(Cenid.): 


That even if the document that is; the unregistere] Kabuliat, ‘could be 


construed asa simple agreement for enhancement of rent, it coui not 
form the basis for enhancemeat under section axa) of the Bengal 
Tenancy Act, belng unregistered. 

In this case the sult was for reat for 1347-45 B, 5, : 

Held, that payment of rent for the yours 1330, 1338 and 1340 B.S. voii 
not remedy the defect of unregistration under section 99a) of the 
Bengal Tenancy Aet. Sugan Mal Chorari s. Prokash Gobinda 
Majumdar a 

——, maintainability of—Swti for dissolution of marriages pane re Mahe- 
medan girl, without mext jriend—Civil Procedure Code (Act V of 


1908), Order 33 Rule r—~Indian Majority Act (IX ef 1875), section x(a). 


—“Ts act’. 

The institution of a sult bya Muslim minor girl, who hasattained her 
puberty, for dissolution of marriage, being anact in the matter of 
marriage within the meaning of section s'a) of the Indian Majority Act, 
without a next friend despite order 32 rule ı of the Code of Civil 
Procedure, is valid. Nakseton Bibl e, Halbar Rahaman Mandal ... 

-——, maintainability ef—Bengal Tenancy Act (VITI of 1885), sections 146A 
147(3}—Recevery of arrears of darpatni rent—Coede of Civil Procedure 


(Act V af 1908), Order IT rule a—Seprrate suit for recovery of a portion — 


ef claim arising ont af same conse of action, j 

In 1999 the plaintiff's predecessor sued defendant No.1 only for recovery 
of Darpatn! rents for the year 1342 even though the rents for the years 
1343 and 1344 B.S. had already become due, The plaintiff trereafter 
sued the defendants Nos, I and 2 for arrears of derpfated rents for the 
yoars 1348 and 1344 B.S. and contended that as the tenants were jointly 
and severally liable and that as the defendant No. a was not a party 
in the previous rent sult, he was entitled to get a deoree against the 
defendant No, 2, The Courts below dismissed the sult on the ground 
that a decree obtalned against ons of the joint promisors wasa bar toa 
subsequent suit against others 1 

Held, that the plaintiff was not entitled toclaim rent against defendant 
No, 1, sectlon 147 (2) of the Bengal Tenancy Act belag applicable toa 
bolding and not toa tenure, That the sult against defendant No., a 
was maintainable. 

Query: How far the rile of lew enunciated In King v, Heare is applioable 
to this country in view of the express provision of section 43 of the 
Indian Contract Act. 

Held, that the rules In Xing v. Hears; Kendall v. Hamilton äna 
Brinsmead v. Harrisen does cot apply ln the present case whether the 
liability of the tenants ba held to be foint or joint and several. 

Order 2 rale 2of the Code of Civil Procedure isnot based upon the 
‘dootrine of merger. It enacts a special rule that if the plaintiff was 
able to claima wider and mogh larger relief than that to which he 

` Limited his claim in the wuk, and which arises out of the same ouse 
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Sualt—(Ceniad.) z 


of action he would not be entitled to recover the balance in a subse- 
quent sult. To make therule applicable, two things are essential : 
First, that the previous and the present sult must arise out of same 
cause of action, and, secondly, they must be between the same 
parties ; 


Held alse, that as the claim for rent {or the years 1343 and 1344 B.S. was 


not the subject matter of the earlier suit at all, the cause of action as 
against defendant No. 2, wo far as this claim is concerned could not be 
merged in the previous Judgment which therefore did not operate as a 
bar against him, 


The plaintiff was berred In bringing the sult against defendant No. I 


under the said Order a rule 2 of the Code of Ciril Procedure, Phani 
Bhusan Mukherjee v. Rajendra Nandan Goswami ... ne 


—, maintainability sf—Righki of way—Odstruction—Public nuisance— 


Proef of special damage—Obsiruciion te silage pathway—Public 
kigkway—Civll Pracedure Code (Act V of 1908), section or ordèr I 
rule 8-—Non-compliance with the provisions of order 1 rule 8 Civil Precs- 
dure Code—Civil Prosedure Code, erder-18 rule 4, affect of nem- 
compliance with. 


It the obstruction complained of relates to a public highway, or in other 
words, if the suit is for removal of a “public nuisance”, the pleintiffs 


will have to ostabliah special damage in order to avoid the bar of sec- 
tlon 91 Ciril Proosdors Code but in the case of an cbstruction to a 
Village pathway no question of special damage oan arise. There isa 
distinction between a public highway anda village path anda sult is 
maintainable when a right to a village pathway is the subject-matter of 
liti ation even in the absence of special damage. The question 
whether a path isa village path or a public highway Is a material 
question of fact to be decided after hearing all available evidence and 
a summary decision thatthe way was a public highway and thata 
sult was not maintainable in absence of any proof of special damages is 
improper. 


An omission to comply with the provisions of order 1 rule 8 Civil Proce- 


dure Code which isan enabling section does not stand asa bar to the 
plaintiffs’ suit, if the plaintiffs havea right to relief independently af 
other persons having the same interest, though a decision in the 
absence of such persons will not affect their Interests If they are not 
made parties in the sult. 


Held further, that the provisions of order 18 rule 4 should not be ignored 


and the summary disposal of a sult without giving the plaintiff any 
opportaulty of rebutting the objection which was specifically indicated 
for the first time in the crommexamination of one of the plaintiffs Is 
neither fair nor proper. The Court cannot suromarlly over-rule the 
provisions of order 18 rule 4, Civil Procedure Code and refuge tg 
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cap cen t 
examine witnesses in attendance. Where a sult ls being summarily 
dismissed on the finding that the path in question Isa public way and 
that thers is no proof of sp olal damage, both substantia! questions 
of fact, the pcovisions of crder 18 rule 4, Civil Procedure Code cannot 
be ignored and the order [Cr summary dismissal in such cases ls unfair 


and improper. Hangsa Kalita v. Prodipral Deka we ewo 
——, where to be tnstituted—Agreement as to restriction as to place of suing, 
if yold—Contract Act, section 08 ; ase Jurisdlotion wise one 
Surrender, doed of, if transfers any property ; see Hindu Lady .. see 
Tonancy, when an tncumbrance ; sre Incaumbrance 504 ase 


Tenant, original, if liable for rent—-Transfer of non-occupancy holding 
before occupancy rights became transferable by law; ove Adverse 
posocession aso ose 


» right of—Traasfer .of non-transferable occupancy holding by the 
original tenant before occupancy rights become transferable in law— 
Unrecoguised transferee ; sre Adverse possession ane rane 


Touure, defaulting, sold during tha pendenoy of an execution proceeding if 
passes at the rent execution sale unless the purchaser is mado a party 
to the execution proceedings; see Tenure, sale of wee eee 


, sale of——Bangal Tenancy Act (VIII of 1885), sections 65 and 1454, 
Chapter XIV—~Defeulling tenure sold during the pendency of an 
execution precesding—Tenure, if passes ai the reni execution sale unless 
the purchaser is made a party to the execution proceedings. 

Held, whero a tenure is sold pending the execution of a cecrea for arrears 
of rent in respect of the same tenure, the purchaser must be made a 
party to the execution proceeding In order that rent mle may have ths 
effect of a sale under Chapter XIV of the Bengal Te ancy Act, 


The dealsion of the Special Bench of this Court in Xriskna Pada Chatterjee 
v. Manada Sundari Ghosh which was based on the pronouncement of the 
Judicial Committee of the Privy Council in Forbes v. Bahadur Sing ls 
that the right to bring a tenure or holding to sale under section 65 of 
the Bengal Tenancy Act exists so long as the relationship of landlord and 
tenant subsists between the parties and consequently If the relationship 
does not exist at the date of the sale, it would not have the effect of rent 
sale under Chapter XIV of the Bengal Tenacy Act. 


Section 146A provides that evan if some of the cO-sharer tenants are left 
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out in a rent suit but still ifthe defendants to the suit represented the- 


entire body of the oo-sharer tenants, the decree would have the effect of 2 
rent decree and the sale would have the same consequence as the sala of 
a holding or tenure under Ckapter XIV of the Bengal Tenancy Act. 


But for any reason other than the non-Jolnder of all the tenants as parties © 


defendanta to the mit, the suit oannot hare the affect of a rent decree or 


the salea rent mle and section 146A has no application at all. 
Menajuddin +, Heronuddin Mullick ee 


eee 
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The Calcutta Police Act, 1866, section 4—~For the profit or galn of the 

person owning or keeping such house’~~Proof necessary ; see Gaming ... 
, 1866, section 4— Whether by way of charge 
for the use of the instruments of gaming or of the house etc’, meaning 
of ; see Gaming 








ad 


_ wen oe 


» 1864, section 44~—Conviction, maintainability of ; 





see Gaming dua ten 
» 1866, rections 46, 47—Warrant, issue of—Pre- 
sumption under section 47— Burden of proof ; ses Gaming ... see 
Time from which period begins to rm—Application for execution of decree— 
Appeal from order rejecting an application to set aside an ex parte 
decree under Order 9 Rale 193 Civil Procedure Code—Limitation Act, 
Schedule I, Article 18a'2); ses Limitation he sae 
~=, if can be extanded—Mortgage decree payable In instalments passed 
under section 34(1) (a) (1) of the Bengal Money Lenders Act-—Default 
made in payment’of particular instalment—Remedy; see Mortgage 
decree eee * Sta 


Title, inference of, against tresspasser—Plalntifs exclusive and peaceful 
posecesion for a long time—Decree for possession ; sre Possession un 
~———s=, question of, if can be decided w.ere contention was as to rate of 
rent; ses Root, sult for tie We 


Transfer—Ssiseguent transferee, if beund-—Occupancy holding—~Trans/er by 
ce-sharer tenant—Subsequent transfer by = transferee—Subsequent 
transfer before application for pre-empiion—Bengal Tenancy Act (VIII 
af 1885), section a6F—Subsequent transferee, proper partly in applica- 
tien—Identity of person pre empting. 

As soon asa transfer of a share ina bolding is effecteda right to pre- 
empt immediately accrues to the co-sharer tenants, and any subse- 
quent transferee of the property takes it subject to that right. This 
rule applies whether the subsequent trans’er is made before or after 
the application under section 26F of the Bengal Tenancy Act ls made. 


The fact that the subsequent transferee did not know the identity of the 
person who had the right to pro-empt makes no difference to the rights 
of the parties, $ 

In an application under section 26F of the Bengal Tenancy Act by the 
co-sharer tenant for pre-emption the transferee from the purchaser isa 
proper party, Sheikh Lokeman All v. Abdul Motaleb ah 

—-——— by manager of endowed property, when void ab imi#lo ; ses 
Adverse possession 54 oes 
Transfer of Property Act, section 53—General Knowledge that trans 
feror was in financial embsrrasment—-Want of good falth in the trans- 
feree | see License iia so 


—- a Mon Amun to prove the fraudulent 
intent i.e. intent on the part of the transferor to defeat or delay his 


creditors generally ; see License eee ore 
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Transfer of Property Act, sectioa 53—Transfer of property by judgment- 
debtor for consideration—Test ; sre License re vas 
——— —_- —__._—-,_ section §4-—Transferes, if taking the con- 
veyance mala fide—Fraudulent intent on the part of the transferor | 
ave License © o ow vee 
————————,, ection 53A-Snuit for specific performance 
of contract for sale—Plaintif, if can take advantage of ; see Contract 
of sale 





, section §3—What to prové—tintention to 
prefer some of the creditors even with the firm Intent of not paying at 
all those other creditors ; s#e License as ses 

Transferee, if bound—Sult by landlord against the traasferor of non-trans- 
ferable occupancy holding after the acquisition of limited interest by the 
transferee for rent ; ase Adverse possession oa eet 

————- ——, subsequent, if boond—Trensfer of share in oocupancy holding— 
Subsequent transfer by transferee after application for ale 
Bengal Tenancy Act, section 26F ; sse Transfer es ons 

m, uaregistered, right of—Transfer of non-transferable occupancy 
holding by the original tenaat before occupancy right became trans 
forable In law; ses Adverse possession 

Trover and conversion, English law as to ; see Sult, If les sdi van 

Trustee, if œn buy from sesiwi que trust—Court when can uphold sack 
purchase ; ae Hindu Law üi as 

U. P. Hneambered Estates Act (KKV U. P, of 1934), decree by 
Special Judge onder, in pursuance of execution of a decree of 
Or ginal Side; High Court, Calcutta, If absorbs the same; ae Ultra 
Vires 








se eee 


— 5 if wire vires tn affectiog the rights of 
creditors outside that province ; see Ultra Vires nee a 
Ultra vires-——Bengal Tenancy Act (VIII of 1885), section 168A—Sale of 

punini tenure under Regulation VIII of 1819-—-Decree for rent fer pre- 
ceding year under Bengal Tenancy Act-—Decree, if money decree—Other 
properties of the judgment-debier net Hable. 

Section 168A of the Bengal Tananoy Act is intra wires the Provinoe of 
Bengal asit ls covered by Entry No. 31, List Il as also by Entries 
Noe, 21 and a of List I of Schedule VII of the Constitution Act. It is 
a valid plecs of legislation and forms part of the Bengal Tenancy Act. 
Thus the Ciril Procedure Code can apply only subject to the provisions 
of the Bengal Tenancy Act and that includes section 166A. 

Sectioun 168A of the Bengal Tenancy Act is not in confit with Entry 
No. 4 of List IH of Schedule VII of the Constitution Act. 

Section 168A of the Bengal Tenancy Act is applicable even though the 
decres be not considered as passed under the Bengal Tenancy Act, 

The respondents held a gufnd as tenants onder the appellant, The lands 
under the putn! were agricultural lands. The rents due in respect of 
this putni were in arrears for many yearsand on the 15th May, 1436, 

_ the guini was put op to mie onder the provisions of Regulation VII 
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Ultra vires- (Contd): 

of 1819 for recovery of ‘the rent di for the last Hsé of 1342 B.S. 
(1935-36) and was purchased by a stranger. For recovery of the reat 
due in respect of the years 1339-41 B. S. (1932-35) and the first iist of 
134a B.S. (1935-36) the landlord instituted a suit and obtained a 
decree on 35th February, 1938. The decres-holder applied for recovery 
of the decretal money by attachment and mle of certain Immovable 
properties belonging to the judgment-debtora other than what was given 
asa guint to the debtors. 

Held, that the appellant was not entitled to proceed against any other 
properties of the Judgment-debtors under section 168A of the Bengal 
Tenancy Act, 

That the decres passed in the present case wasa decree for rent. The 
Proviso to section 17 of Regulation VIII of 1819 did not make the 
arrears of rent a money claim 

The procedure to cause the property let to the tenants to be sold for the 
immediately preceding year’s rent only, Isa special procedure provided 
by Regulation VIII of 1819 and a landlord can take advantage ‘of i 
without going to Court at all, 

That the provisions $f the Bengal Tenancy Act applied even after the 
relation of landlord and tenant had ceased to exist. Maharajadhiraj 
Uday Chand Mahtab of Burdwan ~v. Minor Samarondra 
Nath Mitra s 

Bengal Tenancy Act (VIII af 1885), section DG Bengal 
Agricultural Debigrs Act (VII B.C. of 1930), section 36, if inconsistent 
with formers 

Section 36 of the Bengal Agricultural Debtors Act has repealed seotion 
96G of the Bengal Tenancy Act so far as the mortgage is concerned 

An ocoupancy ralyat who had obtained a settlement of mortgage debt 
under section 18'a} which was embodied into an award under section 19 
from the Debt Settlement Board on his petition under section s6G(s) 
of the Bengal Tenancy Act, oan apply for and obtain a better remedy 
under Act VI of 199% Aptar AH Talukdar +. Ahammad Ali 
Molla eee oe 

ma aan aa Decret of Original Side, High Court, fer goods supplied in 
Calcutta, sont te Benares for execution—United Provinces Ancumbered 
Ertates Act (XXV U. P. of 1934)—After sale of immovable properites of 
fudgment-debter, the District Judge, Benares, sent the decree te 
Original Side, High Court, for realisation ef balance of decretal duss— 
The decres sent to Howrah Const for execution—Cods of Civil Procedure 
(Act V of 1908), section 474-Objection thereunder—The rights under 
decree in Original Side, High Court, tf absorbed in decree passed by 
the Special Judge under the provisions of U. P. Encumbered Estates Act 
and separate existence of the decree of Original Side, High Court, 
thereafter, if extingwisked—The provisions of U. P, Encumbered Hstates 
Act, tf ultra vires in affecting the rights ef creditors autside that 
province—Legislaiurs, Uf can curtail such right to sue or to emecnte | 
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Ultra vires—-{Contd,) + 
decree obtained in a different province-—Scheme of the Act—Inferences— 
“Previously existing right’, interpretation ef—Jurtsdiction of extra- 
provincial nature, if can be assumed by the Special Judge—Pewers of 
> Court established under Letters Patent, tf can be modified by a previn- 
cial legislature except the Central Legislature—Private International 
Law—Dectrine of submission of jurisdiction. 

The provisions of the United Provinoss Encumbered Estates Act (XXV 
U. P. of 1934) with the previous sanction of the Governor-General 
could only have effect over the United Provlocas of Agra and Oudh and 
would grima facie be ulira vires lf and so far as it affects the rights of 
the creditors which had orlginated outside that province. 

If however that right {s sought to be enforced by 2 sult in a Court In that 

. province or a decree obtained outside Is sought to be executed within 

“ the province, the legislature there would have the power to cortal 
the right to sue or to execute as ls done In section 7 of the Act, 

Tho whole scheme of the Act may be summed up to consist of three 
distinct stages. The first or the initlal stage begins when the Collector 
of the District to whom application Is presented examines whether the 
requirements as set forth in sections 4 aud 5 baye been complied with 
and ends with his passing an order for forwarding the application to the 
Special Judge appointed under section 3 of the Act. In the seoond 
stage the Special Judge ascertains the assets and liabilities of the 
applying landlord after adjudication in moch a manner as to make it 
binding on the creditors, To give finality to his decision, it is treated 
as a Civil, Court decree, subject to appeal and revision, executable 
under the provisions of the Act. The second stage ends with the 
Special Judge transmitting his deares to the Collector along with 
the list of landlord’s properties liable to be attached and sold. The 

a third and final stage is one of realisation and distribution of assets. 

~The Infereaces are r~ 

(a) that this scheme of administration Ats in with the Act having only 
looal operation in the strict sense of the term ; that is to my, operation 
within the United Provinoes and not beyoad ; i 

(b) that a creditor in whose favour the Special Judge has pessed a decree 
cannot himself take out execution of the decree s> passed in his favonr ; 
and 

(0) that the intention of the legislature is to save the applicant landlord 
from harassment by and consequent expenses of sults and executions 
taken by his creditors, and, xs section 7 indioates, within the 
provinoe, 

If only the language of section 18 is simply followed and no other con- 
siderations are brought to bear, a decree passed by a competent Court 
even Odtside the province in respect of a debt due by the landlord who 
made the application under section 4 of the sald Act would be extin- 
gulshed, for previously existing rights of the creditor are extinguished, 
and the right be has under a decree passet before the dectee passed by 
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Ultra vires—(Cenid) : 
the Spectal Judge would fall within the phrase “previously existing 
right? occurring in that section ; but from the intention of the legis- 
lature as gathered from tho statute and in view of the fact that the 
Special Judge cannot have jurisdiction over the claims ef all and every- 
one of the creditors to whom notlees under section g had been issued, 
it follows that it' would involve in some oases assumption by him of 
Jurisdiction of an extra provincial nature which the United Provinces 
Lagislature could not in law confer on him. ` 
It follows therefore that the Speotal Judge bad no furlsdiotion to adjudicate 
upon the olaim of the creditor and so section 18 of the Act and those 
Provisions cannot affect the decree passed by this Court In favour of 
the creditor, for this Coart had power under tha Letters Patent to pass 
that decree and either to execute it Iteelf or have it executed by a trane 
feree Court and the provincial legislature even of this province, much 
less of another provinoe, could have by legislation affected Its jurisdiction 
at ths time when the sid deoree was passed, for at that time the central 
_ legislature was by victue of clause 44 of the Letters Patent the only 
legislative authority in India whioh could have modifed the Letters 
Patent. | 
The doctrine of submission to jurisdiction is an accepted doctrine in Private 
dnternational Law but that doctrine is not applicable to domestio Courts, 
as consent cannot confer furisdiction to a domestic Court where by law 
It has none, Madangopal Bagia v, Lachmidas se Ge 
Valuation of land, method of ; sse Jurisdiction oe one 
Village pathway, obstruction to—Speolel damage; see Sult, maintain- 
ability of NG see 
Widow of a deceased coparcener in a joint Hindu family governed by 
Mitakshara law, right of, against the surviving co-parceners—Right, 
ature of-—Separate malntenance by allowande of money or by an essign- 
ment of land ; ate Income taI om oo 
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TOPICAL TITBITS. 


There is an impression among the public that Law is nothing 
but Common sense embodied in words. The impression is 
strengthened by the great presumption of law itself that every 
one must be presumed to know the law of the land for if Law 
“were not to a great extent common sense, how could such a big 
presumption be made in the case of law both civil and criminal? 

That the impression is wrong goes withont saying. Law is such 
a comprehensive word and is -so complicated a matter that no 
one knowing the denotation and connotation of the word Law 
would call it common sense from any point of view. There is 
much of common sense and if we might add common feeling in 
the law of succession of every country taking the word succes 
sion to mean inheritance also. There is much of common sense 
_in the Law of Contract also. But to say that there is very much 
‘of common sense in the Indian Company’s Act or ın the “Indian 
Evidente Act or in the Law of Mortgage of the Transfer of Pro- 
perty Act is certainly to aver too much. There are progisions 
in all these laws which are highly technical and highly arificial 
eo that a layman would not even follow their meaning unless suffi- 
cient explanation is given. 

Law in general contains something of common sense but law 
in particular is so peculiar a product of time, tradition, statutes, 
decisions, deliberation and customs that to call it common sense- 
would be to miss its real meaning. Sometimes law is so highly 
artificial that no commən sense cin unravel its meaning. If wo 
take special laws like the Defence of India Act during the war 
into consideration, we shall ses even from the mere provisions 
as to punishment how arbitrary law may be. So too if wo take. 
into consideration the ‘provisions of the Indian Companies Act 
as to the circumstances that would make one company subsidiary 
of another, we shall see that common sense is not paid much 
attention to. T 

The truth is that “though every human institution of which 
law is but one must be based on some common ideas permanently 
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or sometimes even temporarily in vogue and therefore on common 
sense, Law is hardly ina baa of common sense even to one 
fourth of it The main principle of Iaw which must have some . 
common sense in it is carried to such labyrinthine courses and 
made so complex and complicated that the spirit of that very 
common sense might, after sometime stand up and say unto — 
its own nan. kaka; self ‘Bless thee bottom, thou art 
translated’, fe iE 

It cannot be said that a whole ‘group of humanity has no 
common sense of its own. Still we see that among nations the 
-` personal law as to inheritance and succession is far from being 
the same or even similar. Thus the personal law of Muslim 
allows him to marry four wivcs at the same time, to divorce them 
with little restriction. It gives property both „to sons and . 
daughters. Not go in the case of Englishmen or Hindus .in 
general. So the meaning of the word common sense must be 
most duly delimited if we are to say even in loose talk that Law 
is common sense, Again, within’ India itself we find two laws 
of inheritance among the Hindus Mitakshara and Dayabhaga 
and yet they vary at points to a great degree. A little reflection 
will therefore show that Law is not common sense but is a special 
social science which can be understood and used only by those 
who have made a special study of it The complicated nature ‘of ~ 
what we call the adjective or procedural law -will make the propo-. 
sition self-evident. 


* og * 4 * * ` 


Section 24 of the Indian Companies Ad, 


Section 24 of the Indian Companies Act is a puring section. 
It runs as follows ; 


A certificate of incorporation given by the TTEN in respect 
of any association shall-be conclusive evidence that all the require- 
ments of this Act in respect of registration and of matters prece- 
dent and incidental thereto have been complied with and that 
the Association is a company authorised to ee eres and duly : 
registered under this Act. . 2 

There are certain statutory requirements ai must be com- 
plied with before the Registrar grants his certificate. Thus there 
must be a declaration that the requirements have been complied 
with made by a responsible person or a directos or an advocate 
and the declaration required is a solemn declaration. There is 


we 


cr 


~ 
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also a penalty prescribed by the Act itself for a wrong declaration. 

_ Again, there is penalty prescribed for submitting names of direc- 
tors who have not formally and in writing agreed to act as direc- 
tors. All these evidently are solemn penal sections going to 
protect and safeguard the formation of the company at its very 
inception. Suppose now that a Registrar grants a certificate of 
Registration to a company or association of persons without any 
‘or without all the requirements being fulfilled. Will such regis 
tration be declared to be valid by the High Court which alone 
has jurisdiction in the matter or will the registration be found 
‘by it to be invalid and the Association be declared an illegal asso- 
ciation by the High Court ? 

As we bavo already tald sec'ion 24 is a purging section and 
can according to its terms go to the furthest extent of pu-ging 
anything of the nature of defect in the constitution of a company. 
“The question is how far could the purging effect proceed? Could 
it go so far as to avoid all the statutory provisions which are made 
mandatory by the Act itself by the use of the word ‘Shall’ and are - 
‘not merely directory ? If we are to answer this question from.the 
authoritative decisions of the highest courts of Justice such as those 
in Boroman v. Secular Society (1) 1917 or the Peels case (a) on 
the relevant section, the answer is in the affirmative. The purg- 
ing section is allowed to purge every. defect. But if we look 
at the matter from the general principle of interpretation applied 
to Statutes it must be in the negative. Every word of a statute 
‘is sacred and no word can be treated ag mere surplusage. How 
could therefore the mandatory provisions be allowed to be utterly 
disregarded merely because of the existences of a purging section? 
The purging in such a situation must be limited to smaller - 
defects. In the words of Law it must be duly delimited and 
in our opinion the decisions on the point pronounced hitherto 
must be kept within bounds and must not be of such sweeping 
nature as they have hitherto been: The section should not be 
allowed.to Act where the Registrar goes to oblige a company 
for considerations other than fair, when the memorandum which 
is a contract between the signatories is glaringly defective, when 
the Articles are nonsensical or when there is no memorandum 
properly so called to register or when no consent of directors is 
filed according to the statute and no solemn declaration made 
by anybody before the certificate of registration is issued. Wé 

(x) [1917] A. C. 406, i 

(a) a Ch. 674; IL. J. Ch. 7573 16 L. T. 780. 


is 


Le 
Be 
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respectfully draw the attention of the Hon’ble High Court and 
of.-the - Judicial Committee to this section of the Act till now 
interpreted by their decisions'and suggest to them in the interest 
of the administration of the Act itself and in ceference to some 
definite provisions embodied as statute by the Indian Conr 


“pany Act to delimit me scope of section #4 in their future 
- pronouncements. 


While suggesting this course we do not ignore the evil corr 
sequences that would follow if a company once known to have 
been registered by the people in general is subsequently found 
out by a cout of justice as not to have been duly registered. 
Between tha period of registration and the time when registration 
is declared invalid many intermediate interests may have come 
into existence. Our contention is that a company being a creature 


_ Of the statute must Have no defect at ils very creation or incep- 


tion or rather should have as few defects as possible and the 


- mere spss dixit of an officer like the Registrar should not have 


the force of directly infringing some of the specific provisions of 
the Statute Law. Moreover if an association is declared illegal 
the rights and obligations of the company may for a time be in 
a disorganised condition. But they may still be treated by a 
court of law as unextinguished and effective as against ‘the existing 
constituents of the company as also in favour of them where 
‘the solid rights of the company are concerned, or the company 
in such a situation may be declared to be wound up and be put 
under a liquidator or a receiver. : 


8. CG 


NOTES OF CASES. 


“Sarapat! Devi o Biswanath. 


Provincial Small Cause Courts Att, (AA IX of 1887), article 31, 
applicability of—/urisdiction of Small Causes Court. 


Sarapati Devi and Biswanath were co-sharer landlords, Biswa- 
nath' sold away the fruits of the garden to some persons and 
appropriated the entiré amount and did not give the plaintiffs 
share. She instituted a Small Causes Court® suit for recovery of 
her share of the sum together with ifterest = costs, which waa 
dismissed. Qn rovision : 


» 
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Held [per Manohar Lali and mam, JJ.}—that the suit was 
not excluded from the cognisance of the Small Causes Court and 
that article 31, Small Causes Courts Act 1887, did not apply. 

Case Jaws reviewed, 


3. G 


Vadlamannati Damodara Rao v. The Official 
Receiver, Kistna. 

Indian Limitation Act (IX of 1908) Art. 182 (5)—'\Final Créer, 
meaning of—Kxecution petition closed for statistical purposes— 
Not a final order—Subsequent petition, continuation of previous 
petition. 


An application filed on sand January, 1935, for execution of © 


a decree passed on gist September, 1932, was “closed” by the 
District Judge for statistical purposes. Another application for 
execution filed on 2and December, 1942, was dismissed ‘by the 
District Judge as time-barred. On appeal the learned Single 
Judge remanded the case. On Letters Patent Appeal : 

Held [per Leask C.J. snd Lakshmana Rao J.}—that the order 
“closing” the execution petition for statistical purposes is not a 
final order within the meaning of article 182(5) of ths Indian 
Limitation Act and that the later application is not-regarded as 
a fresh application but an application to revive or continue the 
former application. 

Sitvaswbramaniam Chcitiar y. Adurugesa Mu datiar (1) followed, 
S: 

(1) [1:940] 1 M. L. } $37. 


The Provinee of Madras v. C. A. Galla 
Kotwala & Co. Ltd. 


Sale of Gaods Act (111 of 1930) section ga—Buyer’s failure to 


infimate within reasonable time rejection of goods—Geods deemed. 


to have been accepted— Buyer Hable to pay price of such goods. 

The Government of Madras sued the company for recovery 
of the price paid as the fire hose-pipe supplied was of inferior 
quality, The suit was dismissed as the Government did- not 
exercise the right of KAONA and rejection within a reasonable 
anes: On appeal : 
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Held [per Leach, C. J. and Patanjait Sastri, J.)— that where in 
persuance of a contracta person takes delivery of certain goods 
and fails to exercise his right of inspection and rejection within 
a reasonable time thereafter, he will be deemed to have. accepted 
the goods within tae meaning of section 42 of the Sale of Goods 
Act and in any event, failore-to intimate his reJaction of the goods 
to the seller within a reasonable time will make the pays liable for 
the price of these goods. 

8, C. 





Mahades Gopal Pendse v. Hari Waman Bhate. 
Coda of Civil Proradure (Act V of 1908) section 115. 
In a suit the plaintiffs were asked to pay higher court fees 


. whereupon they moved the Hon’ble High Court in Revision where 
'a preliminary objection was wanen that such an application was 
“not malntainable. 


Held [per Zodwr and: Wastan, J/.J-Abata finding by Court 
calling upon the plaintiff to pay higher court-fee amounts to a 
refusal to exercise Jurisdiction and that. an application against the 
order would be maintainable under section 115 of the Code. 

B C 





K.P. Dalal v. Rustomji S. Jamadar. 


Indian 4} bitration Ast (X of 1940) sections 2 (c), 21 and go and 
. Chap IV— Parsies-asking the -Judgs to act as GRUPIE Ar 
tration Act, if atpiitable 

In a suit fur ejectment the Small Causes Court Judge was 
asked to arbitrate between the parties and he passed an order 
dismissing the suit. In revision: 

Held [per Dfvatia, J.}—that when a Judge is asked to arbi- 
trate between two parties he does not ceage to be the Court and 
become a pare grtitrator. The provisions of Chapter IV of the 
Arbitration Act 1650 as will as the provisions of Schedule II of 
the Civil ‘Procedure Code 1908, since repealed, necessarily implied 
that when a dispute in a pending suit is referr.d to arbitration, the 
arbitrator must be the person other than the Judge presiding in the 
Court, otherwise the provisions of that chapter would not be 
applicable at all, $ 


kG 


qf 
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NOTES OF CASES. : 


Sarapati Devi v. Biswanath. 

Provincial Small Causes Court Act 1887 (Act IX of 1887), Artide 
37, applicability, : | 
Sarapati Deyi’s suit for recovery of her share of the price of 

fruita of the garden, sold and appropriated by her cosharers Bisw- 

nath and others, defendants, was dismissed by the Small Causes 

Court Judge. In revision before the Hon’ble High Court it was 

referred to Division Bench : l 
Held [per Manokar Lal and Imam JJ ]—tbat the suit was not 

excluded from the cognisance of the Small Causes Court and that 

article 31 of the Small Causes Court Act 1887 did not apply. 


5. CG 


Chamroo v. Stephen. 


` Registration Act 1¢08 (Act XVI of 1908), section 17(1)(c), appi- 


tability— Receipt acknowledging payment of the balance of consi 
_ Aeration money, whether requires registration, 

Chamroo mortgaged a house to Stephen the mortgagee in 
possession by a registered mortgage bond dated sth April, 1945, 
for Rs. 2500 of which Rs. 1000 was paid in cash and the balance 
was payable in October 1935. Chamroo sued Stephen for a sum 
of Rs. 745-5-o being the balance of the rental of the house over 
the sum of Rs. 10600 already received. The defendant contended 
that Rs. 1500 the balance was paid on as5th September, 1935, 
to Chamroo who granted a receipt for it which was not registered. 
The suit was dismissed by the lower Courts. Oa second appeal : 


Held [per Fus! Ali, C.J. and Ray, J.|—that unless a receipt 


by itself acknowledges receipt of payment of consideration as 
distinguished from payment or receipt of which is due by the time 
as debt and contains terms amounting to creating, declaring, 


A 


1945. 
Wert 
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assigning, limiting or extinguishing any interest to or in immove- 
able property of or value of Rs. 100 or upwards it does not 
require registration and that a receipt which is meant to create 
evidence of payment of balance of money due on account of con 
sideration is not a receipt acknowledging consideration on account 
of the creation of an interest in immoveable property within the 
meaning of section 17(1)(c), Registration Act 1908. 

8. Ç 


Ram Kumar v. Kishore Lal and others. 


Partnership- Aci (1X of 1932),-sections 42, 69, 7a—Firm—Dissolw-. 
Hen of partnership—Pariner’s right to bring suit—The words, 
“subject to contrac!’ in section g2 explained. 

On the death of one of the partners Musamal, the other part- 
ner Ram Kumar instituted a suit against Pandit Kishori Lal on 
a bond executed by him in favour of the firm Musamal Ram 
Kumar impleading the widow and the adopted son but not the 
daughters of Musamal as defendants, The Small Causes Court 
Judge dismissed the suit under section 69 of the Act holding that 
it was not barred under section 7s of the Act. In revision: 


Held [per Izba? Ahmad C. J. and Sinka /.}—that the death 
of a partner need not necessarily cause the dissolution of a firm 
and the words “subject to a contract between the parties” in sec- 
tion 42 of the Partnership Act do not require that there should 
be an express contract, that it could be contrary to the well-known | 
canons of consiruction to give the word “property” one meaning 
in subclause (b) of sub-section (c) of section 6g and a different 
meaning to the same word in subclause (a) of sub section (4) and 
that there is nothing to prevent the partner of a firm, assuming 
the old partnership to be dissolved, either himself or with. the 
surviving members of the family of another partner, to realise the 
property, by bringing a suit on the basis of a bond, executed in 
favour of a firm. 


& C 


ni 
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Mohammad Hasan v. Mohammad Hamid Hasan - 
and others, : 


Code of Cioil Procedure (Act V of 1908), Order gi rule 22—Cross- 
objection against co-respondeni— Extension of period of limitation, 
whether permissible, 

Hamid Hasan and one Mehdi Hasan instituted two suits 
against Mohammad Hasan, the Mutwalli of an wakf estate, claiming 
certain sums as their respective maintenance and for other reliefs 
which were decreed in part. On appeal each respondent filed 
croas-objeetiag claiming relief against the other respondent and 


"the appellant ; 


Held [per Al/sop and Malik, /7.|—that as a general rule 4 
respondent can file a cross-objection only ‘against an appellant and 
it i8 only in exceptional cages where the decree proceeds on a 


common ground or where the interest of the appellant is inter 


mixed with that of the respondent that a respondent is allowed 
to urge a cross-objection againat a co-respondent, that though 
under order XLI rule 22(3) notice of crossobjection should be 
given “to the party who may be affected by such objection” it 
does not imply that the legislature intended that in every casea 
respondent should have an extended period of limitation for filing 
a cross-objection against a co-respondent which was in essence 
an appeal against him and had notbing to do with the appellant,- 

5. C. 


Bathal Bagyalakshmi Ammal v. Thoppai Bapu Alyar. 

Code of Ctoll Procedure (Act V of 1908), section g7—Confiid between 
the plaintif and one of the defendants not in suit and in appeal but 
in execution procesdings—~Appeal under section 47, of lies against 
the order of Court in those proceedings. 


In a partition suit the present appellant and respondent were. 


supporting each other and there was no conflict of interest between 
them, right upto the termination of the appeal. Later, in execution 
procesdings a conflict arose between them. Oa a question whether 
the present appellant had a right of appeal under section 47 from a 
decision of the Court tn these proceedings: 

Held [per Wadsworth, A. C. Jand Komin, J.|—that. in order 
that a decision of a question arising in execution between two parties 


1654 


1946, 
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in a suit should come under section 47 of tho Coda of Civil Proce- 
dure it is necessary that there should have been a conflict in the 
suit between them and that no appeal lay. 


& C 


Narayanan Nambudripad v Beepathumma. 
Landlord and fenant—Sutt for produce rent—Market value, whether 
on the date of delivery or of institution of suit. 
The point for reference before the Full Bench was: 


Whether a landlord suing for recovery of produce rent is entitled 
to recover its market price ruling on the due date of delivery or on 


“the date of the institution of the suit ; 


Held [per Sir Lionel Leach, C. [n Lakshmana Rao and Kush 
Raman ]]\—that where a landlord sues his tenant for recovery of 
rent payable in kind he is entitled to recover its value according to 
the market price ruling on the date when the produce should have 
been delivered to himand not according to the market price ruling 
on the date of the institution of the suit. 

Case laws reviewed. 

8, C. A 


Kallawa Kom Shilingappa Angadi v. Parappa 
Sankappa Sarvi. 
Transfer of Property Ad (IV of 1882), sections 52, 100—Las 
féndens—Sale by coparcener of property charged for maintenance of 
- widow under an award decree, if valid. 

On the application by Kallawa Shidlingappa, the widow in a 
joint family a decree was passed in terms of & private award between 
herself and her busband’s two brothers who sold the three properties 
charged under the decree for maintenance to the father of Parappa 
Sakappa. On the dismissal of the objections of Parappa Sakappa in 
the application for execution of the decree, he filed the present suit 
for declaration and injunction which was disrfissed on tho ground 
that his father was not a bonafide purchaser for value but decreed 
on appeal, On second appeal ; 
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Held [per Divatia and Sen, J7.|—that an. application to file an 


award in which property is charged for maintenance must be”, 


regarded as a plaint for creating a charge over the suit property, 
tbai the maintenance decree will come under the explanation in 
section 53 of the Transfer of Property Act 1882 and that where a 
money decree creates a charge on immoveable property the 
judgment-creditor gets a right to bring the charged property to sale 
in execution proceedings even if the decree does not specifically 
state that on default by the judgment-debtor the charged property 
shall be sold and that it is not necessary to file a separate suit for 


enforcing the charge. ; 
-5, C, 


N 


_ 
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Shadaksharappa bin Mallappa Kabbur v. Karlingawa 
Kom Basappa Karadi, - 
Indian Limitation Act (1X of 1908), section 2(r0), Schedule I 
Article r82 Clause 5—Code of Civi? Procedure (Ad Vof 1908), 
Order XXI Rule 63—Plaint in declaratory suit, if stef-imaid of 
execution. 


The first application dated 1rth April, 1933 for execution of a 
decree was dismissed on aoth February, 1936 on the claim by a 
third party. A suit by the decree-holder thereafter, in the beginning 
of 1936 under Order XXI Rule 63 of the Code for a declaration 
that the property was liable to be sold was decreed. His second 
application for execution on 2nd June, 1939 was held as time-barred 
by the Courts below holding that the plaint in the suit in 1936 was 
not an application as a step-in-aid of execution. On second appeal: 

Held [per Divatia and Sen, JJ.]— that the word “application” in 
Article 182 of the Limitation Act 1908 does not include a suit filed 
under Order XXI Rule 63 of the Code and a plaint in the declara- 
tory suit cannot be regarded as a step-in-aid of execution within the 
meaning of Article 18a Clause 5 of the Limitation Act. 

8 C. 





+ 


Manranjan v. Rani Brijraj. 


. Execution—Cods of Civil Procedure 1908 (Act V of 1908) section 53, 


scope and applicability of. 
Raja of Deo estate took a loin from Manranjan who after the 
Raja’s death sued Rani Biswanath Kumari and Rani Brijra) 


FES 
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Kumari, his senior and junior Ranis and the senior Rani who 
alone was declared by the Revenue Board to be entitled to 
porsession of the estate, compromised the suit and a decree was 
passed accordingly, expunging the name of junior Rani from the 
record. After the senior Rani’s death, the decree was executed 
against the junior Rani and the assets of Deo estate in her hands 
were sold. The appeal by junior Rani was dismised. On second 
appeal : ; 

Held [per_Rewben and Ray, 7/.)—that the decree was against 
the senior Rani in her personal capacity as the legal representa- 
tive as enabling the creditor to execute the decree as against une 
assets of the deceased debtor. 

8, C 


: : Hira v. King-Emperor. 
1946, Criminal trial—Conviction for substantive offence, whether can be 
pai altered into one for abatement—Code of Criminal Procedure, 1898 

(Act V of 1898), sections 236 and 237. 

One Hira, a licensee, was convicted for substantive offence 
under Rule 81(4) Defence of India Rules 1942 on a charge of 
contravention of clause (5) of the license in this that he did not 
issue receipt on demand. On revision : 


Held [per Xay, 7.|\ that where the facts of the case are such 
that the principles of sections 236 and 237, Code of Criminal 
Procedure 1898, may be applicable thereto and if no prejudice is 
caused to the accused in his defence, a Court of revision can alter 
a conviction for substantive offence into one for abetment of the 
offence without a charge for it. 
3. C 


Muhammad Hasan v. Mehdi Hasan. 


1045. Code of Civil Procedures (Ad V of 1908), section rr1—Res judicata— 
Crow’) AU. ~ Position of co-defendants inter se, , 

325 The point for decision was: ° 

: Whether a finding between a plaintiff and a defendant can be 


binding and operative as a res judicata between the co-defendants 


4 


„t 
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in a suit filed by the plaintiff where the question of the validity of a 
first will arose not only between the plaintif and the defendant 
mutwalli, but it was a point on which all the defendante who were 
the beneficiaries Were interested and they all took up attitudes 
which were considered moat beneficial to them: 

Held [per Avv/sop and Malih, J7.|—that a finding between a 
plaintiff and a defendant need not always be binding and operate as 
res judicata between co-defendants but when the finding is on a 
point on which all the defendants-beneficiaries took up an attitude 
benaficial to them, the’decision was, more or less, like a ceamen: in 
a partition suit and operated as rea judicata. 

8. C. 





Suraj Bahu v. Messrs. Jaitly & Company. 

Compantes Act (VIL of 1913), section S9— Money borrowed by the 

Managing Agent of the Company—Whsther Company was Hable 

for it. 

One Joshi Parshottamii lent a big sum on promissory note to 
P. L. Jaitly, the Karta and manager of P. L. Jaitly & Co, a 
Hindu joint family firm and managing agents of Lower Ganges 
Jumna Electric Company. The money was not borrowed speci- 
fically on behalf of the company. The suit by the creditor was 
decreed against the joint family members ; on appeal by creditor's 
heira Suraj Bahu and-others : 

Held [ per Sinka and Bennett, JJ. |—that the company was 
not liable and the mere fact that the company was benefited was 
not by itself sufficient to bind the company, that the principle 


that the members of a Hindu joint family are liable for a promis. 
sory note executed by the manager or Karta cannot be extended” 


to the case of a company as there isa special provision in section 
89 of the Indian Companies Act. ’ 
S.-C. 


A 


Graham (or Miller) v. Glasgow Corporation. 
[House of Lords (Viscount Simon, Lord Thankerton, Lord 
Macmillan, Lord Simonds and Lord du Parcq) ` 
November 15, December 16, 1946]. 
Master and seroant—Common cemployment—“'Common Work— 
Electric trams in collision on hightway—AInjury to conductress. 
The appellent was a conductress of one of the respondent’s 
electric shuttle tramcars which was about to run up a steep. incling 
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along common rails according to scheduled time when the pre- 
ceding one ran backwards, down the slope due to negligence of, 
the driver to apply the brakes to it and struck the said -car and 
the appellant sustained personal Injuries ; Hi 

Held, that (r) the doctrine of common employment applied, 
(2) the crew of the two tramcars were carrying out a “ common 
work” and (3) the respondent was absolved from any liability by 
the appellant’s contract of employment. 

Radcliffe v, Ribble” Motor service Ltd. (1) discussed and 
explained. | a 
8 C. 

(1) [1999] All E. R. 657; [1939] A. C. 218. 
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ASSAM’S NEW GOVERNMENT ADVOCATE. - 


The Government of Assam have recently made their own 
arrangement in the High Court for conducting Government Cases 
Civil and Criminal coming from Assam, by appointing one 
Senior Government Advocate and two Juniors to assist him. It 
is not without a precedent as we know Bihar Had its own Govern- 
ment Pleader while under the Calcutta High Court. : 


We congratulate the Government ‘of Assam in their choice. 
Capt. Satyendra Kisor Ghose, who has been appointed the 
Senior Government Advocate has’a brilliant academic career 
snd has been for a longtime a Professor of -the University Law 
College. He has a decent practic>, appearing mostly in cases 
coming from bis own Province. He is a member of the Faculty 
of Law of the Calcutta.University and has been contected with 
various organisations: of .the - “University for- paeng Military 
Training to the youths of Bengal. 


We ofter our congratulations to him and to his Assistants 


. Messrs. Bhabesh Chandra Barua and Sudhir Ranjan Dutt, who 


are promising janin 
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i DRAFT HINDU CODE 
A COMMENT sY 
SRIJUT RISHINDRA NATH`SARKAR 


The Dominion of India (or the Union of India) should reject 
the draft Code for the reasons stated below. 

For the convenience of the readers and to avoid tiring thelr 
patience, I have stated the points in serial order with reference 
tb elaborate discussions in different Appendices attached hereto. 

In dealing with this subject, I have avoided references to Hindu 
Shastras and Hindu religion in support of my views as some Hindus 
even do not like it, though I myself do. 

With these preliminary observations I proceed to deal- with 
the subject. 

I. On political grounds this draft Code ought ta be shelved as 
it will not only operate to disintegrate all the Hindus in various 
ways, but will also weaken them as the members of a.nation on 
account of disruption in each family. | 

(a) The present Hindu law applies to Hindus all over the world. 
The Hindu law‘is the law laid down in the Dharma Shastras and as 
explained in the various commentaries giving tise to different © 
schools of Hindu law. These are the Codes of Hindu law which 
are well settled according to the Hindu Law Commitee. So the tie 
of bondage existing-between the Hindus of the Dominion of India 
will be severed with others living all-over the world for nothing 
except for the self-gratification of those who want their names to be 
astociated with the Code. 

(b) The law relating to ee is diversified than unified. 
Agricultural lands, property of religious endowments and “impartible 
estates are excluded-from the operation of the Code. So different 
laws of succession will apply to different properties. 

(c) The law relafing tq the Hindu joint family (which can be ` 
disrupted by a moment's verbal notice by any aes of it) is 
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changed by the Code which will seriously affect the peculiar 
‘useful organisation for which no reasons are assigned. Be it known 
that in every country there is Joint family where the institution of 
marriage exist. The husband and wife form the unit of a family 
to which children are gradually incerp rated. The question when 
they are to break up shculd remain with its members and should 
not be forced upon ‘them by the Statute. (Vide Appendix “A” 
below). 

(d) The law making TEH a co-sharer with the brother is 
provided in the Code without meeting the objections raised on the 
point. By this, disintegration of each fimily is introduced resulting 
in rather ruin to each. This question is of vital importance and 
hence elaborately discussed below. (Vide Appendix “B” below). 

` (e) Inter-caste maninge is allowed in Hindu law but instead of 
givirg support to it, the Code has introduced a system of secular 
marriage by registration (copied from Special Marriage Act) which 
most of the Hirdus would not like, for being not as religious 
marriage with the result that inter-caste marriage will seldom take 
place. The caste eaclusion will thus continue, 

Thus disintegration and disruption of the Hindus from the unit 
family upwards will take place, though the necersary changes wanted 
by’ the Hindus might be made without attempting the ambitious 
scheme of cndifying the whole Hindu law. 

IL The first Hindu Law Committee (in the second Committee 
one only of four members in each was merely.changed, I. C. S. 
Chairman being the same) stated : “To-day many of the rules of 
Hindu law are fairly well-settled" (P. ra of Report dated 22nd 
April, 1941); but still they hszirded to draft a Code of whole 
Hindu law. An act of 5 Sections only (The Hindu Women’s 
Rights to Property Act) being badly drawn the Committee” ds 
asked to amend the Act on a consideration of the 6 amending Bills 
which were introduced for the amendment of the Hinda Women’s 
Rights to Property Act. The Committee expressed their inability 
to suggest amendment of the Act. It stated “in our view, amend- 
ment will mean raising immediately all the controversies latent in 
the Acts and is, therefore, inadvisable in present circumstances” 
(para. 35, Report dated :2nd April, 1941), How can they then 
feel competent to codify the whole Hindu law. Asa matter of fact 
they themselves have failed to draft such a complete Code. ( dove! 

. Topic after next, IV). 

HI. The Hindu Law Committee wanted to avoid “the risks of 
plecombal legislation”, (page 35"0f Report'dated aand “April, 1941) 
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but recommended the preparation, “in gradual stages of a æm ilete 
Code of Hindu law” (para 36 of Report dated sznd April, 1941) 
But when the Committee was charged to draft a complete Code of 
Hindu law, it brought out s Bills—one on Succession and another 
on Marriage and suggested to enact them immediately before the 
other poruons of the Code were finished. 

We pointed out many defects on some portions only of the Bill 
on Succession and sent copies thereoi to two eminent lawyers then 
holding high offices in the Govcrnment of India at Delhi requesting 
to treat tbem for their own use only. 

Apast from this comment, the Joint Committee of the two 
Houses, perhaps, could not understand the “miracle” of avoiding 
piecemeal legislation and introducing enactments ta gradual stages 
and also pernaps noticing bad drafting resolved as follows: “it 
may well be found that thu present Bill (intestate succession) will f 
require, before ıt is allowed 10 come into operation, readjustment 
and ameidment in the light of decisions taken ın connection with 
other branches of the Hindu law”. (Vi:é Resolution No. F.— 
2038/1 |3 T & G. (Judicial) dated zoth January 1944, New Delhi), 

Be it known that the second draft of Intestate Succession is 
considerably caanged. Why? If the second draft be again sent to 
them for reconsideration it will also be changzd in the third, as we 
entertain that there are sull defects 1n ibe second draft also, 

Tnese are the reasons why in England aad to the United States 
of America this sort of codifica:iva is neither approved nor adopted, 
(+sdee Appendix *C” below). 

IV. Moreover, the dratt Code is not only not a complete Code 
of Hindu law which the Hindu Law Com uittee at first recom- 
mended, but is not 1self a self-contained Code of even the ponion 
of the Hindu law contained in toe draft. It grafted (without quodag 
it) some portions of tha existing law as part of tne draft Code. 
The codification of a law containing references to old law as part of 
the new Code is sirongly ane (Vide: Appendix D 
below), 

V. The report of the, majority of the Committee is not a fair 
report on whicn the Government or the aaa can rely to como 
to a proper conclusion, < 

(a) The report merely mentions how many persons were 
examined but no mention is made how many of them opposed the 
drift Code. It wul appear from the disseatient Note of Dr. Dwicks 
Nath Mitter, M.A, D. L. (one of the four members of the “Hindu 
Law: Coinmittee) that 359 were against Codification and £87 wate 
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in favour. I: should however be noted that a very large number of 
Associations is counted as one in 359. If the number of the 
members of tha varous Associations represented before the Commitiss 
is taken into consideration then the per-centage of persons opposing 
the codification would be about 98% if not more. Some of the 
Associations contained in the list are: the Hindu Mohasava of 
whole of India, the Indian Association, the British Indian Asso- 
ciation, the Ear Association and the Incorporated Law Society of 
Calcutta High Court, (no record is made about the Bar Library 
Club of Calentta) and various Bar Associations of India. Among 
the individuals who opposed the Code are: The Hon’ble Justices 
R C. Miter, B. K. Mukherjea, C. C. Biswas, A. N. Sen, N. C. 
Ayyar, the Maharaja Lbirajas of Darbhanga and Burdwan, the 
i Maharaja of Cossimbazir, Lady Sırcar (wife of Sir N. N. Sircar), 

Lady Mookerjee (wicow of sir Ashutosh Mookerjee), Lady 
Brahmachari (wife of Sir Upendra Nath Brahmachari), Lady Ranu 
Mukherjee (wife o' Sir B N. Mukherjee), Maharani of Natore, 
Pandit Madan Mohan Malaviya, S} N C. Chatterjee, Sj. Hiralal 
Chakravorty, Sj. Ramaprosad Mukherjee (the last named gentleman 
was examined by the Select Committee presided over by Sir Sultan 
Abmei which terminated in the rejection of the first draft on 
Succession) and ochers. ` 

Jobn: D. Mayne whose book on Hindu law is of highest 
authority on questions of Hindu law even now held a view that 
codification of-Hinda law would be a miracle. 

Su N. N. Sucar was in favour of codification provided the 
majority of Eindus wanted it. A very large majority of the Hindus 
whose opinion the Hindu Law Committee has recorded, is against 
the Codification. ; f 

Dr. Dwarka Nath Mitter one of the four members of the 
Committee is against the Codification. His opinion in comparison 
with his othe: three colleagues deserves very careful consideration. 

5). Shiva Nath Katju, M.A, LL. B., the worthy son of Dr. 
Kailash Nath Katju led d black flag demonstration when the 
Commitiee visited Allahabad. (Vide: Report P. 115). 

(b) In page r of the Report (signed on 21st February, 1944) 
the majority states: “A mugh draft Code was accordingly prepared 
and circulated early in May, 1944 to a few lawyers, of whom the 
following wers good enough to send thelr opinions to us”. It did 
not contain the name af one at least whosesopinion the Committee 
sought and who strongly opposed the Codification. The facte 
telating to it are stated for the readers to make their own inference: 
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The first sentence of the letter (printed) of the unknown person 
dated 28th September, 1944 runs thus: “Dear Sir Narsinga Ran 
with reference to your letter dated 15th May, 1944 forwarding me 
a copy of your Draft Hindu Code and your reminder dated 1st 
June, 1944 asking me to-send you my suggestions on it, and with 
reference to the-letter of your Secretary ,dated 7th August, 1944 
forwarding me the revised Hindu Code under your direction with a 
request to communicate my remarks thereon, I beg to send you my ` 
observations as follows :— 

Be it noted that the ae was not rejected. “The members of 
the Committee when examined him (not of his own seeking but on 
invitation) on 1st March, 1943 each of the members had a copy ‘of 
that letter before him and some questions were put on it. 

Without giving him a publicity or notoriety, whatever might be 
proper, the Committee should have given indications of his objec- 
tions even without meeting them. - 

The Law Member and the public are certainly entitled to know 
_ what is on the other side of the shield. It will be interesting to 
know that this Codification was being prepared pracucally behind 
the back of the Law Member. (Read the next item). 

VI. The whole sbow of the draft Hindu Code was made by the 
Home Member an I. C. 5. with the help of the Chairman of the 
Committee another L C. S. who made the choice of his colleagues. 
The I, C. S. ıs depicted by an English writer as “the. world’s most 
tenacious trade union” ( Vide. P. 25q Discovery of India by Pandit 
Jawabarlal Nehru, 1946). 

This description clearly fits in from the two reports ‘of the Com- 
mittee and the draft Codes from wh ich the following points appear : 

(a) The Committee wanted fe avoid piecemeal! legislation but 
prepared by gradual stages and suggested enactment in parts. 

(b) The Committee suggested a tomplete Code of Hinds law but 
has produced a part of it only. 

(c) They wanted to codify but failed to do so eren of the all 
part drafted as the provisions of the old law has been supplemented 
in some places without even making them pert of the Draft Code 
in writing, presumably the Committee failed to codify them. 

(d) The report it seems carefully avoided making any statement 
as to whether the majority of the persons whore opinion the 
Committee considered, support the Code. 

(e) The Committee similarly avoided making any reference to 
the opinion of one whose opinion the Committee sought, his written 
opinion being against the codification supported by reasons. 

j i 
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(f) Four learned Judges of the Calcutta High Court-who-not 
only know Hindu law but are interested to know Hindu law said: 
“Most of the rules of Hindu Law are now well settled and well 
understood, and a Code is noz therefore, called for at all.” From 
this the Committee (Dr. Dwarka Nath Mitter, a member of the 
Committee was not a party to it) drew the following conclusion in 
the sentence following the abcvs quotation: “But this would appear 
‘to be just the reason for codifying the Hindu Law.......... .”. How, 
the one follows from the cther surpasses our imagination. It is 
tantamount to: “Ah, the Judges did not understand what they 
wrote”. (Vide: P. 10, Report signed on sist February, 1947). 
``- This Draft Hindu Code (the personal law of the Hindus) was 
made in the teeth of opposition of the Hindus by the I. C. S. the 
world’s most tenacious trade union. Now it is for the Indian Union 
(Dominion of India) to determine it, 

VII. The Draft as mads is bad on material points. I reserve 
fhis right to comment if and when it is incorporated in the Statute 
‘Book. . 
Be it noted a comment of the Hindu Women’s Rights to ` 
Property Act XVIII of 1937 (Vide: 4t C W. N. cumi) by 
the writer was followed by the amending Act XI of 1938. A 
further criticism on the Act as amended (Vide: 42 C. W. N. xcix) 
led to the introduction of 6 Bills which caused the appointment of 
the Hindu Law Committes to suggest necestary amendments to 
the Act. < 


APPSNDIX “A” 
a © Huo Jomr FAMILY, 
(To be read with toplo I (d) abore) 

` The Joint fami'y—is a chorished institution of the Hindus 
and is the peculiar characteristic of their socicty of which it is the 
normal condition, This joint family system is organised on the 
principle of subordination, and not on that of co-ordination or 
equality of the members with respect to rank and position. Under 
it no two persons can be equal, ons of them, must be superior and 
the other inferior relatively to each other. 

The Hindus who are accustomed to live in joint family groups 
are attended and nursed by the members of their family when 
suffering from disease and tke like and so do not require the aid 
of hospitals. The joint family takes care of its young orphans 
and its old and dofirm members. It looks after ‘and guards and 
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protects thé-wives and children of ite absent or deceased members, 
Under this system violence and cruelty to wives and children are 
impossible, and old ege pension is unnecessary.. 

There is no Jostification nor reason for abrogating the law. on 
Mitakshara joint family which the Code intends to repeal. The 
Hindu law-givers introduced the ‘socialist’ or ‘communist’ principles 
in Hindu joint family, a principle now drawing keen attention of a. 
very large population of the globe. 

The gaina made by one member ofa joint family with the help 
of his special learning obtained with the aid of joint family. was 
deemed (and most reasonably) as belonging to the family ; and 
as a matter of fact the earning of a member of the Indian Civil 
Service was successfully claimed by the other members of the 
family. (Vide 48 I. A. 162) Thereafter the Hindu Gains of 
Learning Act, (XXX of 1930) enacting that such property shall be- 
of the acquirer, was passed. 

The proposed change on the other hand will seriously co 
Mitakshara joint amily trade. 

In.the Dayabhaga School (Bengal Schoo!) the sons and their 
wives ‘were entitled to maintenance from the ancestial property 
but in the Tagore case it was beld that the father has absolute 
power of disposal over both ancestral and self-acquired property. 
Great hardship is felt by sons in many cases owing to en 
father tquandering away whole ancestral property. 

The spirit and utility of joint family is not edi nor 
liked by many: persons with western culture; many of them. do. 
not recognise relation like a brother or sister if'he or she is not 
so fortunate like them. That is the spirit behind the proposed 
abrogation of Hindu joint family. 

United Nations Organisation should function for everlasting 
global recurity. Co-operation is needed for national prosperity.. 
Democracy is good. Collective cultivation is beneficia. But 
curiously enough Hindu joint family is suggested as bad. (in this 
connection read the last two paragraphs of ute "BY), i 


o _ APPENDIX “B” | 
_ SHOULD SON AND DAUGHTER GET SHARES | _ 

(To be read in connection with Toplio I (d) above) 
In’considering the question whether a daughter of ‘a deceased, 


“owner in the presence of his son, grandson and great-grandson or. 
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widow should get a share in his estate, the following points require 
to be carefully considered before we change the law followed more 
than three thousand years :— 

I. Daughters Position Under Existing Law This question 
shall be discussed from the point of view of every nationality 
where the institution of marriage is in vogue. The authorities of 
Srutis, Smritis, Puranas and commentaries are avoided in 
examining this matter, as they are not held in much respect by 
many Hindus sven. 

Every man or woman isa member of a family at every stage 
of his or her life if married, and the smallest unit of such family 
begin with the husband and wife, their son and daughter are 
added to it on birth as members, The State in legislating is to 
look to the best interests of the family including its individual 
members. It will be a juristic miracle to promulgate law on in- 
dividualistic interest. Law is necessary to determine rules by 
which one’s action and conduct shall be regulated in his relation- 
ship to others. Otherwise, an individual shall be the State and 
enact his own law and his difference with others will be adjusted 
by treaties or war, Marriage tie will be settled his treaty and 
divorce to be effected by war. 

The property enjoyed by a family might belorg to all, but 
let us now confine to the property of the busband. In every 
country where no matriarchal form of family exist, it is 
the husband who is made liable to maintain them all, The hus- 
band dies leaving some property ; the existence of the widow is 
left out of our consideration for the present. The son and 
daughter begin to enjoy the property of their father. 

The daughter is married and demands her share in her 
father’s property from her brother to which the brother answered ; 
“enjoy your husband’s property with your children and I shail 
enjoy the father’s property, just like your husband, with my wife 
and children”. If this is followed there will be no disturbance 
of peace in any family by constant partition of property leading 
to litigation in either of the family. Partition between brothers 
discussed later on, l 

The Hindu law-givers, therefore, judicially made express 
provision for the daughter (but not for the son) at every stage of 
her life. 


> The daughter is entitled to her maintenance befitting her 
position and status in the family, and similar marriage expenses 
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out of the deceased father’s estate (a). If the brothers separate 
before her marriage, she is entitled to a quarter share of what a 
brother is entitled according to Mitakshara school (4), or a provi- 
sion for proper maintenance and marriage expenses before partition 
is to be made according to the Dayabhaga school. 

After her marriage she is similarly entitled to get maintenance 
in accordance with the social status and position of her husband 
and on his death out of his estate (¢). , 

If the father dies without a male issue, the wife having 
predeceased bim, the daughter inherits the estate. 

If ber husband dies without any male issue, she inherits the 
whole estate of her deceased husband. 

If the husband, governed by the Mitakshara school, was joint 
and was at all desirous of his wife inheriting his interest in the 
joint family, he could have easily done so by merely expressing 
his desire to-separate from the joint family in unequivocal terms 
(d); otherwise the wife is entitled to proper maintenance (e) 
befitting her social position and the status of the family out of 
the joint family estate in which her husband had an interest. Be 
it noted that maintenance charges include residence, establish- 
ment, food, clothing, expenses. for religious ceremonies and the 
like, in the style suitable to the position of the claimant and of 
the family. 

If the husband leaves behind him his widow and also sons, the 
widow is entitled to a share equal to that of her son to the separate 
estate of her husband under the Mitakshara and in all properties 
under the Dayabhaga School. 

If the husband makes a partition during his lifetime then also 
the wife is entitled to a share equal to that of her husband and 
son. i 

The mother and grandmother also were entitled to shares when 
the male descendants made a partition, but these rights have been 
taken away from these women by this Code and moreover, this 
Code has made the provision for their maintenance more precarious 
and to be enforced by a decree of a Court. ~- 

(a)- Sarkar's Hindu Law, Sth Hd. pp 124, 279.. . 

(b) Mit, Ch. I, Sec vli, paras 5-7; Sarkar’s Hinda a 8th Ed., p. 279; 
Sobbyya y. Ananta, 53 M. 84, 97; 1999 M. 586, : 

(c) Sarkar’s Hindu Law 8th Ed. p. 132. 

(d) Appovier’s case, 1a M. I. A. 75; Balkishen v. Ramnarain, 30 I. A. 139." 

(e) Sarkar's Hindu Law 8th Ed., pp, 278-79; Hindu Women’s Rights to 
Property Act, section 3, (3) which a a a Hindu Code 
Vide section 23 and the Schedule. 
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Besides the abovs rights a woman might possess her own 
property knowr as the Stridkana property ; and each Hindu woman 
possesses such property, apart from immovable property, if any, 
namely, her ornaments the value of which is not insignificant 
compared with -he status of the family. 

No one is supposed to take greater interest in the daughter than 
her father regarding the daughter’s rights in his estate. Where then 
is the necessity for the present provision in this Code when the 
father if he so chooses can make ample provision for her by his Will? 
It can be asserted with certainty that not even a rich and educated 
Hindu with advanced views has ever devised an equal share to his 
daughter and son unless under a very exceptional circumstance. 
This is the best index for determining the views of the Hindus. 

Therefore, the position of a daughter is perfectly secure under 
the existing Findu law. 

II. Code Will Cause Ruin To Son And Daughter.—Now let us 
consider the result that will follow if the daughter is given a 
share along with her brother in her father’s estate as given in. this 
Code. : 

By marriags, under the existing law, the daughter loses her 
status in and goes out of her father’s family. She will then 
naturally demand her share, if she becomes so entitled, ander 
the proposed law. The inevitable result will be the disruption of 
the joint family, the normal condition of Hindu society. We are 
leaving out of consideration the position of the minor daughters, 
where there aze more daughters than one, when a partition 
takes place at the instance of the eldest daughter after her 
marriage, 

While she is busy in realising her share from her brother, her 
husband’s sister, like herself, perhaps at the same time, is trying 
to get hers out of her husband’s father’s estate. The result will be 
that her husband’s property will similarly be reduced almost to the 
same extent, ss she has carved out of her father’s estate in posses- 
sion of the brother. The husband’s estate being reduced, her 
source of maintenance and consequently that of her family will be 
reduced. If she inherits the husband’s estate she will get less 
perhaps, by the same extent which she has obtained out of her 
fathers estate. And if she becomes entitled to a share in her 
husband’s estate, she will get a reduced share by perhaps, the same 
proportion as she may get from her brothers. 

Therefore, the total quantity of property available to the 
husband and wife in both these families practically remains the 
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same, and the only change effected will be that a stranger, that is, 
sister's husband or sister’s vendee, will be thrust in as a co-sharer in 
both her brothers and husband’s families, to the great inconveni- 
ence of both, as will appear from what is more fully explained 
below. oss 

In the majority of cases the actual shares of the hut and the 
land that a daughter may get under the proposed Code will be of 
no such advantage to her, as the marriage of the daughter usually 
takes place with a bridegroom of a different place, where she is 
bound to reside with her husband. But if she actually comer to 
live in her father’s house with ber husband, a stranger, which is not 
likely, it will bring untold misery to both the families. She will, 
therefore, have to sell her undivided share for which she will seldom 
find a purchaser, as similar process of partition and proposal for 
sale will be constantly occuring in every Hindu family after the 
marriage of each daughter, under this new law as proposed in the 
Code. Even if she gets a purchaser, he will not offer proper price, 
at apy rate, of the portion of the dwelling house, as he will not be 
able to enter into immediate possession under section 44 of the 
Transfer of Property Act until a partition is effected by a protracted 
litigation entailing heavy costs. Therefore, constant ill-feeling, 
crop of litigations and deterioration in value of property, will be 
the restilt and will thus bring about ruin to every family. 

The brothers remain joint for sometime after the death of the 
father so long as their mother is alive and they generally continue 
to remain so until their sons do not attain the age of discretion 
when the members generally fall out. 

Partition between brothers cannot bring about a similar situation 
as between brothers and sisters, because in majority of cases they 
may, and generally, separate in mess but live, as before, in their 
respective rooms, or, if possible, get it partitioned by metes and 
bounds and enjoy their allotted portions without much risk of their 
privacy being violated as they belonged to the same family. Their 
customs, habits, and manners of living being the sama, they live in 
peace and amity, a condition not possible among strangers, whereas, 
the daughter who is bound to live in her husband’s family under 
both modern and archaic laws must, in the generality of cases, 
sell her portion of undivided or divided share in her father’s 
property to a stranger, as her brother may seldom be in a solvent 
position to purchase her share or to exercise his right of pre- 
emption with respect to the dwelling house under the Partition Act 
(Act IV of 1893), 
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The brother’s sons and daughters will, likewise, have to pass 
through the same procedure, i e. constant partition and sale of 
daughter's shares will be going on unnecessarily in each Hindu 
family and at evsry step of devolution of heritage. 

In order to counteract the effect of the law, the Hindus 
governed by tha Dayabhaga School will perhaps have to devise 
their property by Will and those governed by the Mitakshara School 
will have to sever themselves from the joint family before they can 
similarly execute a legally effective Will. This means a partition 
suit or a probate proceeding at every step of devolution. 

There may b3some who believe that the position of the daughter 
will be, to a certain extent, improved as she will have her separate 
property and he: husband shall not be able to deal with such a 
share at his pleasure and she may keep her property separately for 
~ her own use, 

But that position she will seldom be able to maintain. A 
Hindu wife even if her share be immovable property and not liquid 
cash to which however, in large majority of cases, her share in her 
father’s estate will ultimately be converted,— willingly allows her 
husband to dispose of her properties—-immovables and movables— 
including even ornaments when her husband is in pressing need. It 
may be urged that women are generally forced or prevailed upon 
to part with their properties. But this difficulty will not be solved 
if women get shares cf their patrimony under this Code. They 
may similarly be forced or prevailed upon to submit to their 
husband’s wishes and to part with these shares also, Even properly 
educated, intelligent and strong-minded wives of almost every 
nationality will do so out of their true and not cupboard love for 
their husbands to save them from ignominy and trouble. The 
Hindu wife, on the other hand, cannot dream of keeping anything 
to herself when ber husband is in dire need_ of Wang) to meet R 
pressing necessity. 

But in the cass of the husband the question of using his property 
exclusively to himself does not arise ; because the old Hindu law 

-which has not been changed, and sectión 488 of the Criminal 
Procedure Code which is still extant, impose on the husband the 
liability of maintsining the wife and their minor children. 

II. Where is the equtfy—In this Code whereby the husband’s 
inherited estate is forcibly reduced in providing shares to his sister 
or sisters and at the same time the poor husband is pinned down 
to the liabilities under the archaic and modern rules of law to 
maintain his wife and their minor children withdùt rateable reduc- 
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tion of this burden, at any rate, by the amount of share he had to 
part with for his sister or sisters? If the woman wants any share let 
her have it with the burden attached to the property and relieve 
the busband’s liability for her and of her children’s maintenance by 
& proportionate amount. 

IV.” How son and daughter given equal stafus.—The following 
statement will demonstrate that equal status cannot be adjusted ina 
better way than that given in the old Hindu law. 

A daughter gets a share and that-is represented by the letter 
“X”. Her husband makes a partition of his estate and he gets a 
share “Y”, his son gets a share “Y” and his wife (the aforesaid 
daughter) gets a share “Y”. ‘Therefore the daughter gets a share 
“X” plus “Y”. If the husband dies-she gets “X” plus “Y”, “Y” 
represents a share equal to that of her son in her husband's 
family. 

So long there is no partition of her husband’s estate either in 
his lifetime or after his death—she and her children are entitled 
to maintenance from her husband or out of the estate after his 


_ death as the case may be. 


V. Law during Mohamumadan WA —The Smritis, and their 
various commentaries (most of the commentaries came into 
existence during the Mohammadan rule), did not ever contemplate 
of a provision for a share being given to a daughter. The daughter 
along with her brothers got a share in the father’s estate according 
to the Mohammadan law, and, therefore, it cannot be said that the 
Hindu commentators of this period were ignorant or unmindful of 
the daughter's cause. Nor did the Rulers of that period ever take 
any step to remedy the so-called injustice done to the daughters 
by the Hindu law-givers. 

VI. Views of great men.—In the reasons stated above in support 
of the existing Hindu law on daughter’s rights in her father’s estate, 
no reference has been made of distinguished persons and hence 
some reference is given here. l “ 

Balam Bhatta, fictitious name of Lakshmi Debi, the reputed 
lady commentator of the Mitakshara, did not even think that the 
daughter was inequitably treated in Hindu law. 

Neither Dr,“Troylaksha Nath Mitra, the Tagore Law Professor 
on “Hindu widows”, nor Mr. Rajkumar -Sarbadhikary the Tagore 
Law Professor on “Hindu Law of Inheritance”, nor Sir Goorudas 
Banerjee,,the Tagore Law Professor on “Hindu Law of Marriage 
and Stridhan” , nor Dr, Dwarka Nath Mitter, a member of the 
Hindy Law Committee, the author of the thesis on the “Position of 
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Hindu Women in Hindu Law”, did ever expreas any view that the 
Hindu law of succession regarding the daughter requires any change 
as proposed in this Code. Nor did Mr. John D. Mayne or Shastri 
Golap Chandra Sarkar, both distinguished writers on Hindu lew, 
ever fee] that the position of daughter required any revision of the 
law as laid down by the Hindu Commentators. ` 


APPENDIX "C” 


CODIFICATION oF EXBTING Law. 


{To be read with Topic IH above). 
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At the outset it must be emphatically -stated that there is no 
necessity of codification of Hindu law apart from other considera- 
tions or in other words, there is no necessity of re-writing the 
branches of Hindu law which ere well-settled. 

Mr. John D. Mayne whose name is stilla byword to the Courts 
and lawyers, regarding his exposition of Hinda Law, has said, 
which the Committee has quoted: “The age of miracles has 
passed, and I hardly expect to see a Code of Hinda Lew which 
shall satisfy the trader and the agriculturist, the Punjabi, and the 
Bengali, the Pandits of Benares and Rameswaram of Amritsar and 
of Poona. But I can easily imagine a very beautiful and spacious 
Code, which should produce much more dissatisfaction and expense 
than the law as at present administered” (A). 

Asan editor of the last four editions,-( Fifth to Eighth) of Sastri 
Golap Chandra Sarkar’s Hindu Law, this commentator endorses 
every word of Mr. Mayne quoted above. 

Sir Dinshaw F. Mulla in the preface to the sixth edition of 
his Hindu Law stated (also quoted by the Committee): “These 
and other matters on which there is still a conflict of authority 
indicate the necessity of codifying the Hindu Law, if the Hindu 
community is anxious to save enormous sums.of money wasted 
in litigation in the process of crystallizing the Hindu Law.” He, 
however, did mot say anything about such codification in his 
seventh edition or the last edition which he published. 

One may respectfully differ from Sir Dinshaw’s reasoning urged 
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(t) p. 1a of the Report. 
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in support of his view for codification of Hindu Law, (if the view 
could be said to have not been subsequently changed by him), 
aod point out that if codification minimises litigation then each 
edition of Sir Dinshaw’s valuable commentary on the fourth codi 
fication in 1908 of the Code of Civil Procedure drafted in the 
lines of the Supreme Court Rules‘ of England, would not have 
enormously increased in volume each time by additions of new 
case-laws and amendments after amendments of that Code. 

Codification is necessary where the law is unsettled. Accord- 
ing to the Hindu Law Committee, many of the rules of Hindu 
Law are fairly well-settled ; (w) and one can boldly assert that 
the whole of the Hindu Law is well-settled as any other codified 
law of any civilized country. The various schools of Hindu Law 
possess written texts as their authorities and they have been 
explained in many instances by décisions of the highest tribunals, 
One can say without fear of contradiction that every new enact- 
ment will be the subject of new interpretations and will unsettle the 
well-settled law and will be a fruitful source of litigation instead of 
minimising them. 

Sir John Salmond’s Jurisprudence, which has undoubtedly an 
international repute says: “that the value of codification is no 
longer esteemed as highly when Sir Jchn Salmond wrote. Codes 
like all express enactments require interpretation and the cycle 
recommences (0). 

“Tn recent years the estimate of superior value of legislation 
in the sense of the direct declaration of new principles bas declined. 
All nations with codes have found much “interpretations” (w). 
“The American Restatement may be regarded as an attempt to 
achieve the same purpose” (codification) “by means of a generally 
accepted Digest owing to the complexities of the American Cons 
titution making a code impossible, which is probably a more 
scientific method” (x). os 

In the roth Edition (1947) of this book the above writing is 
modified, but nothing is said definitely against it. 

Sir Courtenay P. Ilbert’s contribution on Codification in the 
Encyclopedia of the Laws of England (y) is worth reading. It 
would appear that in England inspite of the suggestion of such an 


(u) p. 12 of the Report. 

(v) Jurisprudenos, gth Ed, (1937) p. ata. 

(Ww) Jorisprudenoe, oth Ed. (1937) p. 212, : 
` (x) ° Ibid p. 219, Note 148. 

“(y) VoL Il. pp. 125-190. 
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- eminent man like Bentham in support of codification it was not 
adopted as there were equally strong contrary opinions. 

Lord Westbery the then Lord Chancellor attempted in 1866 
to have merely a digest exhibiting in a compendious and accessible 
form the law as embodied in judicial decisions, but the draft being 
unsatisfactory, it was abandoned. 

Sir James Fitz James Stephen similarly failed in his seen to 
codify the law of evidence and criminal Jaw and procedure in 
England, though he had gained experience of codifying such laws 
in India. 

“In British India‘administrative exigencies led to the enactment 
of codes suitable to, and sufficient for, the requirements of the 
situation. Fur African protectorates and other places under 
consular jurisdiction similar exigencies have been met by some 
aan codes framed under the authority of.Foreign Jurisdic 
tion Acts. ” 

“On the continent of Europe the requisite motive power for 
codification has been supplied by the strong impulses which have 
made for national unity, and by the folitical inconveniences arising 
from the co-existence of different system of law in a country under 
same political governments” (s). 

In England Bentham failed. Twelve very eminent men like 
Lords Cranwomb, Westbury, Cairns and nine others appointed by 
Lord Westbery, also failed even to draft a satisfactory Digest. Sir 
James Fi'z James Stephen also failed, his draft Code on evidence 
did not advance byond the first reading. Let us see what happens 
here. l 

We cannot speculate whether exigencies exist for the proposed 
Hindu Code just as those existed before in India indicated in the 
above quotation (a). 

The Tagore Law Professor for 1912 of the Calcutta University 
on “ Codification in British India”, was against codification of the 
Hindu law at the time when he delivered his learned lectures, but 
was in favour of codifying the Hindu law in future when the 
country might undergo disintegration of the joint family system (4). 
One may, however, differ from his ifse dixit, namely,‘ ‘individualistic 
legislation there must be ; its rejection will only make matters worse 
and will lead to social revolution and anarchy.” 


(x) Eaayolopedh of the Laws of England Vol, II, page 129. 
(a) Ibid, 
(b) TLL, on Codifioation (191a) P. 399. 
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NOTES OF CASES. 


Ramabal v. Anant Daji, 
Code of Ctoil Procedure (Act V of 1908) section 54, Order XX 


rule 1&1 )—Application for execution to send decree to collector | 


for partition~—Indian Limitation. Act (IX af 1908), arte 
cles ISI, 182. - : - 

After preliminary decree on 13th January, 1928, a final decree 
was passed on agth July, 1930, and confirmed by High Court 
after slight varlation on roth November, 1936. The plaintiff 
filed a darkhast on 4th March, 1939, for partition and recovery 
of lands in his own share which was opposed by defendant as 
time-barred. The executing court overruled defendant’s objection. 
On appeal by defendant : 

Held [per ZLokwr, Weston and Rafadhaksha JJ. }—that an 
application to send a decree to the collector for effecting partition 
being only a request to the Court to do a ministerial act, was not 
governed by Article 182 of the Limitation Act and that such an 
application was not governed by Article 18r. 

5, C i 


~ 


Appavu r. Manikkam Pillai, 
Hindu Law—Partition— Divided stalus not inferred merely from 


division of some of ths joint family properties—Inference depan 


ding on terms of document and subsequent conduct of parties. 

Of the three brothers Kasturi, Sevanathan and Appavu, 
Kasturi died on 6th October, 1925, and Sevanathan on roth 
May, 1930. Kasfuri’s son Manikkam the plaintiff claimed half 
share on the grourd that the family was joint. The defendants 


1044. 

n err 
[1945] Bom, 
799. F. B. 


[1946] Mad. 
557. 
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Appavu, his three sons and widow of Sevanathan claimed that 
the agreement of goth September, 1925, between members of 
joint family effected a division of statusand a partition of the 
family estate ani in fact the three brothers were living separate. 
The Subjudge held that the agreement dated 3oth September, 
1985, resulted in division of status and partition of property but 
made the defendants liable for certain sums, On appeal: 

Held [per Lionel Leach C. J. and Rajamannar J. |—that 
the fact that the members of a Hindu Joint family agreed to and 
did divide amongst themselyes some of the family assets, such as 
income from agricultural lands, outstandings and other moveable 
property, does rot in itself mean a division in-status and that it 
is. not. their statements but their relations with the estate that 
must be taken into consideration in determining the issue. 


B Ç 


Ín re Gangavva. 


Indian Evidence Act (I of 1872) section g0—Scope—Charge of , 


- murder against three accused—Confession by third accused of 
offence under section 201 of the Indian Penal Code, if admissible 
> aginst other accused on charge under section 302, dndian Penal 

Code. ` 

Where threo persons were charged with the offənce of murder 
under section 302 of the Indian Penal Code, and the third 
accused made a statement that he buried the knife, with which 
the other two accused committed the offence in order to conceal 
the evidence of murder : 

Held [per Morwil] and Beli, 77.|that the statement amounted 
to a confegsion of an offence punishable under section aor of the 
Indian Penal Code but that the confession could not be takén 
into’ account dgainst the other two accused with regard to the 
charge under section 302 of the Indian Penal Code. 


8. c 
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Chowdhary and another v. Gillot and others. 

[King’s Bench Division (Streatfield, J.), October 14, 15, 16, 1947-] 

Mas'er and servant—Loan of seroant—Owner left car mith the 1947 
manufacturer company for repair'—Employes of company ins- Ü oar] a All. 
tructed to drive ths owner in his car to ike railway station—~ E.R. (K. BLD 
Aaident due to neglene of driver—Liability of company sai 
if any. 

Dr. Chowdhary made over his Daimler car to Daimler works 
for repair and at his request for a lift to railway station was driven 
in that car by a driver of the Daimler Co., who collided witha 
lorry and injured the doctor. 

Held, (1) that since the driver was lent to the plaintiff to drive 
his own car the onus wason the plaintiff to show that he had 
abandoned control of the car, and (2) that since the company 
were in possession of the car as bailees and since the company 
leat the services of their servant and not the servant himself to 
the plaintiff, they were liable for damages to the plaintiffs for the 
negligence of their servant. 

Samson v. Aitchison (1), Century Insurance Co. Lid. v. 
Northern Ireland Road Transport Board (2) and Mersey Docks 
and Harbour Board vy. Coggins and Griffiths sities Lid. 
(3) applied. i : 
$C, i 

(r) [igra] A. C. 844. 

(3) [1949] 1 All. E. R. 491, 496. 

(3) [1946] a All. E. R. 345 348 


+ 
A 


[an Ni 


Re Avard. Hook and another ». Parkar and another. 
[Chancery Division (Roxburgh, J.) -October ra, 15, 1917.) 
hold property to be exercised within 3 months after death of goa 
testatrix’s sister—Time of performance ts the essence. E, D.) 548. 
Tho testatrix directed her trustees to convey ¢ertain freehold 
property to Mr, Cornwall on receipt of written notice from him 
“within 3 calendar months after her sister Sabina Avard’s death” 
and of payment by him of the purchase price of 2500. Mr 


1947. 


2 RHE 


a All, 
C. A ) 556. 
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Cornwall predeceased Sabina and the personal representative of 
Mr. Cornwall ezercised the option- on date more than 3 months 
after her death. 
Held, that the option could be exercised by the personal repre- 
sentative but was not validly exercised as it was not within time. 
Brooks v. Garrod (1) followed. Re. Goldsmith's will Trusts, 
Breit v. Bingham (2) not followed. 


8. C. 


(1) (1887) 2 De G & J. 6a. “4 _ 
(a) (1947) 1 All. E. R., 451, 


Hughes v. Lancaster Steam Coal Collleries, Ltd. 
[Court of Appeal (Tucker, Somervell and Evershed, L. JJ.) 
July ar, 1947.] 

Workmen's compensation—-“ Accldenf"—LIncapacity dus to hernta—~ 
Ageravation by use of pneumatic drill— Medical oferation. 
Hughes, an underground borer in a coalmine under the 

Collieries Company, developed inguinal hernia asa result of using 

the pneumatic drill, had to be operated upon and was away from - 

work for about 3 months, His application for compensation was 
dismissed. On appeal : 


Held, (1) that the workman had discharged the onus of show- 
ing that the incepacity suffered by him was a personal injury by 
accident arising out of and inthe course of his employment and 
(2) that he was entitled to compensation. 

Bitssimens x. Ferd Motor Co, Lid. (Aero Engines) (1), Fife 
Coal Co. Ltd. 7. Young (2) and Oates vy. Fitswiliam’'s (Mari) 
Colliertes Co. (3) applied. 

8. C. 
(t) [19465] 1 All E. R. 499. 


(a) [1940] 2 AIL E. R. 85. 
(3) [1949] 2 AD. E. R 498. 
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Brannan v. Peek. 


[King’s Bench Division (Lord Goddard, C, J.. Humphreys 
and Singleton JJ.) October 43, 1947.] 
Gaming and Wagering—Betting—"Publie Plat—DBets taken in 
pubis kouse—Police ~ Conduct. 

Allen, a police constable in plane clothes, while in the pre- 
mises licensed for selling drinks atyled “Chesterfield Arms” 
Derby found one Brannan receiving bets from others and he 
induced Brannan to receive bets from him also, On an infor- 
mation by Peek, police Inspector, Brannan was convicted. On 
appeal : : 

Held, that licensed premises which are not common inns do 
not constitute “public place” within Street Betting Act, 1906, 
section 1 (4) because there is no right of entry into such premises 
and so an information charging the defendant with frequenting such 
premises for receiving bets is bad in law. 

Obiter: It is wholly wrong for police officers or any other 
persons to be sent to commit offences themselves for the purpose 
of getting evidence against someones ; if they do commit offences, 
they ought to be convicted and punished as the order of their 
superior officers would afford no defence. . 


& G 


Farrugia v. Great Western Railway Co. 


[Court of Appeal (Lord Greene, M. R. Somervell, L. J. and 
Singleton, J.) October 27, 28, 1947.] 
Negligence—Higkways— Lorry laden with a large box— Boy running 
behind the lorry injured by fall of bex—E-xtint of duty of care for 

user of Aighway. 

A boy trespassed into a running lorry loaded with a largebox, 
got down when detected but ran on the highway after it to steal 
a second ride when just below a low bridge the box toppled over 
and injured the boy. In an action by the plaintiff the defendants 
were held liable. On appeal : l 


+ 
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(K. B. D.) 372. 
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Held, that even assuming that the plaintiffs ultimate object of 
the use of the highway was to commit trespass, the use by him 
of the highway was nota trespass and the defendants wore not 
discharged from their duty of care to him, and (2) that the defen- 
dents and their driver having created a potential source of danger 
owed a duty of care to anyone on the highway in their neighbour- 
hood whether he was there lawfully or unlawfully. 


Hay (or Bournill) v. Young (1) distinguished. 
3. C 
(1) [1942] 3 AL E, R, 396. 


Sardar Singh v. Chakrapani Acharya. 


Indian Succession Ad {XXXIX of 1925), sections 2 (c), 222, 
263, 276—-Will—Revocation of grant of probate—“ Just canse — 
Constructroe executor. 


One Mst. Sumitra Devi died bequoathing her entire estate for 
religion and charitable works to her Guru, Chakrapani, who was 
first charged to pay the legacy of Rs. 500 to her daughter. 
Chakrapan?’s application under section #76 for grant of probate. 
to him as sole exscutor was granted Thereafter Sardar Singh, 
the son of the husband’s brother of the testatrix applied for revoca- 
tion of the grant ci probate and for grant of letters of administra- 
tion to him which was dismissed. On appeal: 

Held [per Brawed and Waliullah J7.}—that the statement 
made by a person applying for grant of probate whether wilfully 
untrue or not, did constitute a case coming within section 363 
explanation (c), that the grant being obtained on a statement of 
fact essential for the same an application under section 263 to have 
the grant revoked could ba made and that the applicant was 
neither named by the testatrix as executor nor can he be held to 
be the constructive executor. 


8. C. 
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Sunder v. Karidhalya Lal and another. 


Suits Valuation Act (VII of 1887), section 11—When applicable. 

Mst. Sunder instituted a suit valued at Rs, 2000 in the Munsiff's 
Court’ having jurisdiction upto that sum, which was contested on 
the ground of higher valuation. Thereafter she amended. the 
plaint and valued the suit at Rs. aroo adding Ra. roo the valua- 
tion of the added prayer for injunction. “The Munsiff- tried the 
suit. On appeal the objection regarding jurisdiction was upheld 
and the caso remanded, On second appeal : 

Held [per Allsop and Malik Jj. }+that section rı of the Act 
applies to cases where there has been an over-valuation or. under- 
valuation of a suit and not to cases where the suit has been 
properly valued but the plaint is presented in a Court without 
jorisdiction, ~ ` 


% C. 


Nainital Hotel Co. e. Municipal Board, Nainital. 


Limitation Act (IX of 1608), articles 52, (60—Electric energy, -if 
“good”. TEE 
The Municipal Board sued the Hotel Co. for Rs, 6,979-1-0 

for electric energy supplied between rst „September, 1936, and 

the yth June, 1941, during which period wrong bills were sub- 
mitted due to mistake in metre reading. The civil Judge held 
that article 96 applied and decreed the suit for the whole claim 
with costs And future interest at 6 p.c. On appeal : ; 

Held [per Waliullah and Bennett ]/].}-—that article se and 
not article 96 was applicable, that electric energy was. “moveable 
property” and therefore “goods” within the meaning of article 5s 
and that the decree should be confined to a period of three years 
prior to the institution of the suit. 


8 C. i ii 


39% 
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(1946) AIL 453. 


[1946] Al. 476. 
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Manilal Bhaichand v. Mohonlal Maganlal. 


Code of Civil Procedure (Act V of 1908), section Óo(r) as amended 
by (Act 1X of 1937) and (Act Vof 1943)-—Sult instituted before 
June 1, 1937— Execution procesdings—Salary and dearness 
allowance not exempt from attachment. 

Manilal Bheichand got a money decree against Mohonlal 
Maganlal on August 31, 1937. His application for execution for 
attachment of the judgment-debtor’s salary of Rs. 105 including 
dearness and other allowances, was allowed in part, disallowing 
the allowances and deducting Rs. 40 trom the salary but was dis- 


missed in appeal, On second appeal : 


Held [per Lokur and Weston J7.}—that in proceedings arising 
out of any suit instituted before June 1, 1937, the liability ofa 
judgment-debtor’s salary to attachment is governed by section 60 
of the Code, as it stood before it was amended by Act IX of 1937 
and hence the whole of the salary of a private employee includ- 
ing the dearness allowance is liable to attachment, — 


B. C 





D. V. Arurkar v. The Commissioner of 
Ineometax, Bombay. 


Indian Income-tax Ad (XI of 1922) section 3Xi)— Trusti pri 
marily fer education and awarding of scholarships to members of 
the Arurkar family, tf for public benefit and for “charitable 
purpose”, l 

. The asseæco and others, members of the Arurkar family, 
created a trust of 334 % Government of India securities and 
provided that the annual income should be utilised for education 
of deserving young men and women of Arurkar family and if there 
were any surplus it would be spent for granting scholarships to 
members, of Saraswat Community. 

Held [per Stone C.J. and Kania J.}—that the trust though 
educational in character was limited to the benefit of the members 
of a particular family primarily and not of a fairly large number 
of the public and so did not fall within the definition of “charitable 
purpose” in section 4(3)(i) of the Act. 

S C 
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THE ORISSA PROVINCIAL LAWYERS’ CONFERENCE.* 


Mr. President And Members of the Orissa Bar : 7 

I am most grateful to you for your kindly inviting me to 
inaugurate your Conference. I passed the Allahabad High Court 
Vakil? Examination 41 years ago almost to a day and had I. 
continued to - practise, without any vicissitudes in my career, I 
would have now completed just 40 years of very active practice at 
the Bar. For such an old sinner it is good to be once again in 
the midst of my own brothers in the profession. The comradeship 
of the Bar is one of the strangest phenomeha in the world. I 
don’t think such fine fellowship and esfirit de corfs exists in any 
other profession. Members of the Bar spend their life seemingly . 
in perpetual contention and rivalry, but the mutual regard and 
esteem and genuine affection which they entertain for each other 
is really one of the most beautiful things in the world. Other 
people find it hard to believe it, Of a fellow-member who by ~ 
dint of merit and ability achieves success and ‘fame, everyone ‘in © 
the profession feels proud indeed. The brotherhood of the Bar 
is not circumscribed by any parochial considerations or geographi- 
cal limits, It transcends-all barriers- of race and country and 
language. It is a fraternity which rightfully claims to. be almost 
‘all-pervasive and everywhere true .to its traditions it endeavours 
. to promote the admigistration of justice between man and man 
without ;fear or favour, with thé utmost impartiality, unaffected 
by any ulterior- considerations. Thisis why I am happy to be 
here this morning with you, and I propose to speak this morning, 
not as. Governor of -your great Province, but as one of you if you 
would allow me to do so. 


` * Speech delivered by His Exoelleacy Dr. Kailas Nath Katju, M 4., LL D, 
D. Litt., Governor of Orissa, while inaugurating the Orissa Provincial Lawyers 
Conference at the Nari a aes Samarra Po a7th Maroh 
"494, : 


- 
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We are just emerging from the deep gloom cast by the greatest 
tragedy in our country’s recorded history. To few it is given 
to witness the fruition of their laLours in their own life time. 
Mahatma Gandhi was one of those rare personalities who have 
seon the cause, Tor which they had struggled and worked all their 
life, prosper. He planted the seed of freedom in the Indian 
soil and saw it germinate and grow and develop into a mighty 
tres and blossom and bear fruit. But the flowers were as usual 
coupled with thorns, and Gandhiji was now engaged in plucking 
out -tbese thorns so that we might reach the fruit without difficulty 
and he lost his life in this endeavour. Sad and grievous it is to 
contemplate that it is the very spirit of lawlessness which you and 
I are engaged dey in and day out to curb that led to the violent 
end of such a precious life. This is neither the place nor the 
< occasion for me to dwell upon the marvellous life Gandhiji lived, 
but here in this professional gathering let us not forget that 
Gandhifi was a Barrister-at-Law and in a sense it was the legal 
profession which proved the turning point in his life, Had he not 
‘been a lawyer be would never have been taken out to South Africa 
and the edifice of that wonderful life of which the foundations 
wére laid in Sonzh Africa might never have been erected or might 
have been erected in a different way altogether. He was for 
many years an active member of the profession and he had built 
for himself in South Africa a very lucrative practice., Had he 
continued in it he might have amassed a fortune. But it was 
God’s purpose that he-.should work in another sphere altogether 
to fulfil a far mightier purpose and therefore he forsook the 
profession and bestook himself to other paths leading to the 
noblest service af suffering humanity and of his people subject to 
alien rule. Let us, however, remember always that, as his own 
narrative in his Autobiography establishes beyond question, the 
pursuit of truth and the observance of the highest standards of 
morality and eth:cs are in no way inconsistent with the practice of. 
the profession and achievement of material success in it, On 
the contrary, these are the passports not only to material advance- 
ment but also to positions of highest respect and reverence among 
one’s fellow citizens, I devoutly wish that every beginner in the 
profession would tuke to heart and keep before him as an infallible 
guide the example of Gandhiji and follow the methods by which 
Gandhifi attained such wonderful popularity with the lidgant public 
while he was a: the Bar. Gandhiji bas definitely shown that 
the composing of family differences, the settlement of disputes 


= 


Vou, 82.) THR ORISSA PROVINCIAL LAWYERS’ CONFERENCE: © 43% - 


and controversies by amicable compromise is and should be one of 
the first duties of a member of the legal profession, and how 
mistaken is the popular notion that lawyers foment dissensions for _ 
thelr own ends. l 

You are meeting for the first time in an independent India.. 
The people of Utkal share that immeasurable good fortune along 
with their countrymen throughout India. But you as members of 
the legal profession in Orissa are doubly fortunate in that you 
will soon be witnessing the fulfilment of one of your most cherished 
ambitions. Ever since the Province was constituted, the Orissa 
” Bar has longed for a High Court in Orissa. This was a perfectly 
understandable ambition. A High Court does not merely lend 
dignity and status to the Province. Itis in reality a vital organ 
in the provincial body politic. But apart from that wider aspect, 
a High Court is essential for the development of a competent and 
independent Bar in the Province. A High Court inspires respect 
and confidence in the people of the Province in the administration 
of justice. In its existence among their midst, people feel a 
sense of security. It is rightly considered a bulwark of freedom 
and a shield against injustice and tyranny and oppression, And — 
along with the High Court, the Bar which assists the Judges from 
day to day in the administration of beneficent_ justice shares 
the glory, the dignity and the prestige of the Court. It is indéed 
a matter for great rejoicing that Orissa shall soon have a High 
Court of its own which will begin to function in all likelihood 
from July next. In making the foregoing observations I do not 
even remotely imply even the slightest or the remotest reflection - 
on the Circuit system which has prevailed so farin Oriesa. On 
the other hand, we are very grateful indeed to the Hon'ble Judges 
of the Patna High Court for the way in which they have adminis- 
tered equal justice among the inhabitants of Orissa. The Patna 
High Court has preserved and continued undiminished the very 
great traditions of the Calcutta High Court, and in the Patna 
High Court I am sure the people have found a dispensation of 
justice without fear or favour, affection or ill-will Bat our own 
High Court shall, like the Temple of Jagannath, be dearer to`us . 
and more sacred to us than the Temples of Justice elsewhere, I- 
hope and pray that this Temple of Justice will tend to the moral 
and material advancement of the people because those people only 
can prosper who live with security under the protection of equal 
laws justly and impartially administered near their homes by Judges 
who work with the fear of God bat without the fear of man, 
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I may say at once that the Circuit system, howsoever efficient it 
may have been in the beginning, has really broken down. 
Judicial business has been growing in volume, and I imagine in 
complexity too, with the result that arrears have been accumulating 
enormously. We definitely require a larger number of Judges and 
with the increase in the size of the Province by the accession 
the States, the case for a separate High Court with at least five 
Judges was absolutely unanswerable. I trust that with this number 
justice will be administered not only efficiently but also with speed. 
It is a trite saying that justice delayed is justice denied. Ido 
hope that in the new High- Court it may be found possible to 
dispose of all criminal appeals and revisions within a few months 
and that no civil case of any kind, be it a First Appeal or a Second 
Appeal or a mere Miscellaneous Proceeding, will remain pending ` 
for more than: twelve months. Fortunately our -High Court will 
begin to function in a free India under the most favourable condi- . 
tions, and I trust that with the assistance of the Bar it may be 
found possible to frame the Rules of the Court relating particularly 
to the preparation of records in such a way that very consider- 
able expense in translations and printing might be saved, and cases 
might become ready for hearing within a comparatively short time. 
In the preperation of these records the fact that English has been 
the language of the Court has played a most important part. 
It will be for you to consider how far in the present set up the 
old practice might be relaxed so as to save expense and trouble 
to. litigant parties. This brings me to another aspect of the 
situation. | 

The great Anglo-Indian Codes, Laws and Regulations have 
“played a great part in the unification of India during the last 
150 years, Not only were these of universal application through- 
out that part of India which was directly under British Administra- 
tion, but practically every single Indian State had adopted them 
as enforcible law within its own territory. And in.the interpretation 
and administration of these laws there was general uniformity 
throughout British India and the Indian States as a result of the 
devoted labours of the various Indian High Courts guided by the 
Judicial Committee of the Privy Council. This was a signal 
achievement of the greatest value, and we must preserve it in our 
independent India at all costs. Towards this achievement the 
fact that only the English language was the language of the Court 
throughout India has played a great pert. “Not only in British 
India but even in ths Indian States English was generally in vogue 
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as the language of the Court of Final Appeal in the State 
territory. ; "r 

With the fadvent of independence naturally the question of 
a national language has assumed the greatest importance, On 
the one hand it is generally recognised that national interest 
demands a common national language, A national language 
is indeed the sine qwa non of a free united India. On the 
other hand, one cannot ignore the strong attachment to the | 
different regional languages in various parts of India. In every 
Province and State there is already a demand that the 
regional language should become the language of the Legis- 
lature, of the Courts and of administrative offices. That 
demand may well prove irresistible unless public opinion is 
properly persuaded to weigh carefully the different aspects of 
this most important problem. We shall have a Final -Court 
of Appeal, be it called a Federal Court or a Supreme Court, 
for the whole of India. We all anticipate that it will be a 
strong Court, strongly manned, and it will be assisted by a 
strong Bar attached to that Court, Obviously the national 
language of India shall bs the language of that Federal or 
Supreme Court. You cannot. have a babel of voices in the 
Federal Court. AU judgments and decrees and orders from 
that Court shall issus in the national language and I trust 
that these judgments will continue to be enshrined in various 
official and non-official law reports. NE 

An ideal thing to foster uniformity in the interpretation 
of all-India laws would be to provide by legislation that the 
Jadgments in each High Court throughout the Federation or 
Union of India shall be delivered in the common national 
language. Arguments and proceedings may or may not be 
conducted in the national language. These may even be 
permitted in the regional languages in vogue in that Unit, 
but rules should require complete proficiency on the pert of 
the Bench and the Bar in the national language so that 
judgmenta may be composed and delivered in that language. 
` Unless this end is achieved by proper rules, the results may 
well be disastrous. Not only shall we run the danger of losing 
our unity and uniformity in the administration of justice 
but it might deal a death-below to the solidarity of the Bar, 
At preset we have in substance an allIndia Bar. An Advocate 
has right of audience in every Court throughout India. But if in 
the different High Courts like the Subordinate Courts proceedings 
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are conducted in different regional languages, this cherished right 
would become an empty phrase. It would be so difficult to 
exercise it. 

This question of languags isa matter of vital importance. It 
has been suggested that we should hasten slowly, and that for 
some years in this period of transition the use of English might 
well be permitted to continue, This suggestion is no doubt 
partly prompted by the fact that the present generation is accus 
tomed to the use of English and both the Bench and the Bar 
may find some difficulty in attuning themselves to the changed 
order of things. But even if that were allowed, it would not solve 
the difficulty. It might only postpone the decision for a few years, 
The problem will have tc be tackled either to-day or in the very 
near future, and I suggest that so far as the Final Courts of Appeal 
in every Unit of the Federation are concerned, we should insist 
in the highest public interest, in the interest of uniformity of 
administration of justice and tha interpretion of the laws of the 
land, that judgments should be delivered in the national language 
and I would even go further and plead that arguments should 
also be conducted or at least permitted in the national language. 
This I plead not only in the interest of the creation and the 
solidarity of an allIndia Bar but also in the interests of the 
efficiency of the different High Courts too. 

. In the new set-up the old High Courts with which you and 
I have been so far familiar will have undergone a complete 
change. There will be no longer any Barrister Judges in our 
Courts imported from England, nor would there be any British 
I. C. S. officers elevated to the Bench from the districts, Between 
them they counted often for more'than half of the Judges on the 
Bench. This was of course directly due to the alien Rule over 
India, but it had a redeeming feature in that there were always 
a number of Judges in every High Court completely: free from 
local attachments and embarrassments of every kind. Most of 
us.strongly advocate direct recruitment of Judges to the High 
Court straight from the Bar. The reasons for this view lie on 
the surface and I need not enlarge upon them. But at the same 
time we must bear in mind that we in India, outside the two 
towns of Calcutta and Bombay, take instructions directly from the 
client, with the result that the relationship between Counsel and 
client in India is far more intimate than it is in Englafid. In 
smaller provinces a leader of the Bar may become well acquainted 
with almost every leading family in the Province, and he may on 
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the Bench sometimes feel some embatrassment in the discharge of 
bis duties, Again, the circle of family relationship in India is 
much wider than in the west and not infrequently leading 
Advocates have sons and nephews and other relations practising 
with them or independently in the same Court. Bearing all these 
factors in mind, I have always been of the opinion that it would 
be a very good thing indeed if we had a system of inter-provincial 
appointments to our High Courts. This can be brought about 
without much difficulty, because the Draft Constitution proposes 
that appointments to the High Court Bench shall be made by 
the President of the Federation and the President may well see to 
it that in every High Court a substantial number of Judges are 
appointed from outside the Province. There must not of course 
be what I may call one way traffic in the appointment of Judges, 
Members of each Provincial Bar should be entitled as of right 
` to claim to serve on the Bench. Indeed a Judgeship may often 
be the highest form of public service that a citizen may render to 
his country. We should have a convention, as there is one in 
England, that no Member of the Bar, no matter how highly: placed 
he may bs in the profession, is at liberty to refuse a Judgeship 
when it is offered to him, and therefore it is but fair that for the 
number of Judges recruited for every High Court from outside, 
an equal number of leading Members of the Bar in that Province 
should be given an opportunity of serving in the other High 
Courts. I have no doubt in my mind that these inter-provincial 
appointments would be a great blessing. They would ensure 
the existence of anelement on the Bench with complete detach- 
ment to local environment. The office of a Judge necessarily 
entails some aloofness, somé dignified isolation, and I am sure— 
and I speak from personal knowledge—that Judges who come 
from other provinces will find in their new sphere of public service 
peace of mind and absence of all embarrassment whic) may 
not be always available to them in their own home provitice. I 
do not by any means rule out every appointment from the local 
Bar to the local High Court. I am contending only for a propor- 
tion at least of such appointments to go to Advocates hailing 
from other provinces. This scheme, however, necessitates that 
the language of each High Court should be the common national 
. language. Otherwise the scheme will not work at all. It would 
be difficult for instance to secure a Judge from outside for 
Tamilnad and having such complete mastery over Tamil as to be 
able to take part in the arguments in Tamil and deliver judgments 
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will soon develop in our superior Law Courts, the High Court in 
the Province and the Federal Court at the Centre, Generations 
of Indian lawyers have looked upon with the devotion of a 
worshipper looking upon his deity in the Temple, devotion almost 
amounting to awe, on the text-books of English Law and of myriads 
of precedents in the English Law Reports. Consciously or 
unconsciously for the last 150 years we have imbibed notions of 
English jurisprudence. The Judicial Committee of the Privy 
Council has been the arbiter of our judicial destinies, and all our 
legislation has been mostly modelled upon English Law and 
Statutes. The Judicial Committee bas no doubt warned Indian 
Judges against following too slavishly the English precedents. 
Over and ovar again it has been said that the English Law of 
Real Property has its origin in local conditions which have never 
existed in India.. But these warnings have often failed and we 
have frequently, succumbed to the charm of English legal text- 
‘books and Case Law. I hope all this will now be changed. The 
Indian legal genius will for the first-time have the opportunity 
to blossom and flower unaided in its own atmosphere. I do hope 
that Indian lawyers will turn with respect and reverence to their 
own ancient sources, . It is generally not realised that we possess 
a system of jurisprudence complete in itself and as just and fair 
between man and man as any other system in any part of the world. 
It is true that because our British Rulers decided to enforce the 
personal law of the Hindu and the Muslim only in regard to 
particular matters, those branches of the law are more familiar 
to us. But ifanybody imagines that the Hindu Law only consists 
of what was enforced in the Anglo-Indian Courts and there was 
nothing else, he is sadly mistaken. 

The establishment of a High Court in Utkal will of necessity 
lead to the creation of strong-High Court Bar in the Province. 
The Circuit Court was not conducive to that achievement. I trust 
that the High Court Bar will attract competent seniors as well as 
many industrious young men from the various districts of Orissa, 
both old and new. I fear people do not realise how imperative is 
the need fora strong independent and talented Bar for the proper 
administration of justice. In a sense the Indian Bar as we see it 
to-day is a gift of the British Rulers of India. They sought to 
reproduce the system of administration of justice as well as the 
institutions with which they were familiar in their own country. 
And in England, the Berch and Bar are the two facets of an 
indivisible picture. The lawyers of India have played a momentons 
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part in the great struggls for freedom. Notonly were they in the 
forefront of national movement when Congress was wedded to 
constitutionalism, ‘but when it took,‘ under the leadership and 
inspiration of’ Gandhiji to non-violent non co-operation and direct 
action, even then the lawyers of India held the flag high. What 
great names leap to the mind when one thinks of the lawyers of 
India, the great Advocates in the great cause of freedom, Pandit 
Motilal Nehru and .Chittaranjin Das, Pandit Madan Mohan 
Malaviya, the great Lale Lajpat Rai and a host of others in every 
province. And now that India is = lawyers are at the helm of 
affairs, : 

Pandit Jawaharlal Nehra and Sardar Vallabhbhai Patel and 
Dr. Rajendra Prasad and Sri Rajagopalachari—what ‘a galaxy of 
talents—all started life in the legal profession. It will, however, 
be a fatal mistake to suppose that now that independence has been 
achieved, and the immediate task of the moment is the reconstruc- 
tion of India and development of its material resources, the law- 
yors of India have to play a comparatively unimportant part in 
our national economy. Please remember that while material 
advancement and economic prosperity are good things, freedom, 
freedom from fear, personal liberty and freedom of speech and of 
association is the very breath of national life. Without freedom 
everything else is dust and ashes, and it is the priceless privilege of 
lawyers to assist the citizen in ensuring and pursuing and enjoying 
freedom in all its aspecte The noble dictum that eternal vigilance 
is the price of liberty is true not only when liberty has been lost 
and has to be regained, it is still more trus when liberty has been 
achieved and we have to guard it not only from external aggression 
but also from the new despotism of bmreaucracies, and the high- 
handedness of arbitrary exscutives. The Courts are the bulwarks 
of freedom and the Bench and the Bar are the twins which sustain 
the fabric of these mighty bulwarks. Advocates have to discharge 
their duties fearlessly—fearless of the frowns of those in executive 
authority or even the frowns of Judges. I know of no nobler 
asssertion from the Bar than that made by the great Erskin 
when he said to the judge, “My Lord, I am here appearing as 
an Advocate for a brother cltizzn. I know my duty, and I shall 
do it. Your Lordship may do your duty as you like.” That is 
the apirit which I pray may sustain the lawyers of Orissa to-day 
and for generations to come. < 

As an old hand in the profession, I am often asked by young 
friends about the secret of success and my answer is always short 
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and direct. This profession requires a certain definite aptitute and 
a certain mental apparatus. If you find that God Almighty has 
not equipped you with that aptitude and that apparatus, then I 
Suggest that the sooner you bid the profession-good-bye, the better 
-it will be for all concerned. But if you find that you posgess these 
prerequisites, then the only secret that I know of is that you 
should always, invariably and every time, set the interest of the 
client above your personal interest, no matter what the temptation 
may be, and whatever may befall. In the discharge of your duties 
in an honourable decent way, his interest should come first, 
always and every time, and your own interest last, always, and 
every time. Every client, no matter who he may be, be he an 
industrial magnate or a large landed proprietor or a simple illiterate 
cultivator of the soil, quickly as if by instinct seizes up his legal 
adviser so far as. this particular attribute is concerned, and if he 
is satisfied that in his pleader he has gota selfl:ss dependable 
friend, then you may take it from me that your success, even 
though your intellect may not be very brilliant, is assured. 

Vast responsibilities now rest upon the’ legal profession in the 
various fields of constructive endeavour, particularly in the sphere 
of legislation and judicial procedure in the Law Courts. The great 
Codes of Civil and Criminal Procedure are really remirkable 
and are imbued with a single-minded desire to promote justice 
between man and man, but the criticism is valid that the proce- 
dure enjoined is complex and is unsuitable to the local conditions 
in India snd our ancient institutiohs, In England for centuries 
there was a well directed te idency for centralisation of administra- 
tion of justice. After all England was a very amall country and 
up to the year 1800 its population was something like the present 
population of Orissa (the States combined). We in India on the 
_ other hand have always favoured decentralisation. The great 
village communities throughout the land administered justice 
expeditiously and on the spot in their own villiges, and I have no 
doubt that this method suppressed perjuries and forgeries. Too 
village panchayat sitting in the village in the presence of the village 
community as a whole not only inspired confidence and trust but 
also inspired terror in the mind of the evil-doer and his false 
witnesses. The British Rulers centralised the administration of 
justice and in doing so practically killed our village institutions. 
They enacted great procedural codes, but centralised judicial 
administration miles away from the scene of occurrence or tho 
homes of the private litigants encouraged false cases and baseless 
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harassing litigation. These centralised courts, completely bereft of 
the wholesome influence of local public opinion seem, like indoor 
wards of a General Hospital, to be the haunts of dishonest parties 
and lying witnesses. India is still continuing to live in its villages 
‘and therefore the whale judicial system bas to be modified and 
simplified so that it may serve its real end, viz„ the pure adminis- 
tration of Justice. I trust that you will welcome the trend which is 
now visible throughout India towards the vitalising of our village 
communities and making them self governing even in the sphere of 
administration of justice in petty cases. Iam free to confess my 
great admiration and reverence for the institution of trial by jury. 
I know that many members of the Bar do not share my views, 
but I consider that this institution is a necessary concomitant of 
‘democratic institution and repres:ntative governments. After all 
what does democracy consist in? It means the government of 
the people by the people for the people. It means that the 
people must be associated most intimately with the tasx of govern- 
ing themselves and trey must bear the responsibilities not only of 
executive government but also of the adniinistration of justice. I 
know that it is idle to expect that false testimony from a court of 
law can ever be eliminated, but the surest way to eliminate it in 
so far as it is humanly possible to do so is making public opinion 
detest the false witness, and this general detestation can only be 
created by throwing the burden of deciding simple questions of 
fact, both in criminal as well as civil litigation, on juries and 
panchayats. 

I sometimes think that in our pursuit for probabilities we 
overlook the vital importanc: of direct testimony by witnesses, 
There are two ways of dealing with direct testimony: one is to 
concentrate on what the witness has stated and to consider whether 
there is any sufficient reason to discard that testimony on the 
ground of partiality or unreliability of the witness. The other 
is to test the evidence in the light of the socalled probabilities of 
the case. After 40 years’ experience at the Rar I have come to 
the conclusion that the second method is the most dangerous and 
ig really often the cause of the conflicting decisions from Court 
to Court on a particuler issue of fact. Probabilities of a case mean 
really notbing more than the reconstruction of the case by a 
particular individual in accordance with his own notions of what 
must bave happened, and such a reconstruction may differ from 
individual to individas] according to his preconceived notions of 
the working of human nature and his own personal idiosyncrasies. 
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Commonsense, supposed to be common, is a rare endowment 
indeed. Probabilities of the case are, therefore, nothing but 
speculations while direct evidence, if believed, is a sure and 
certain path in the search for truth. It does not require much 
book learning to enable anyone to determine for himself whether 
a particular witness before bim is telling the truth or not, and if, 
the tribunal, like a jury, consists of many persons, in my opinion 
the chances of its reaching the truth are bright indeed. I would 
personally, therefore, strongly favour constitution of strong trial 
Courts aided by Juries and then a drastic curtailment in the right 
to a series of appeals from Court to Court. 

I am fully aware that my partiality for what may be called 
judicial panchayats in the rural areas is not shared by many 
members of the Bar. I would have gladly bowed to their opinion 
in this matter, but I bave an innate feeling that in a free India, 
only if we were true to ourselves “and educate our masters well, 
we would find these panchayats efficient instruments for adminis- 
tration of justice cheaply, expeditiously and satisfactorily. Speaking 
quite frankly, talks about a variety of legal reforms leave me rather 
cold. The most urgent reform in my opinion is the necessity -of 
diminishing the evils which flow in this country from perjury. 
It is almost a super-human task for a Jucge to arrive at the truth 
through the masses of falsehood, and, with all due diffidence, 
I think the present centralised system of administration of justice 
cannot cure this evil, It can only bs cured by rousing public. 
opinion against it, and that can only be done in my opinion by 
decentralizing the administration of justice, and, so far as village 
disputes are concerned, by throwing the burden of settling these 
disputes on to the people themselves. Then and then only you 
will impose some sort of an effective check upon perjury. False 
witnesses will not dare to tell lies in front of their own brothers 
and sisters in the village. In bygone days Indians were noted for 
their truthfulness and all travellers from abroad have noticed with 
wonder and admiration this trait of Indian character. Disregard of 
truth and readiness to tell lies in a court of law is one of the results 
of foreign domination which is destructiva cf national character. 
The administration of justice, not being the concern of the people 
themselves but an imposition of alien authority, to cheat the law 
and the Judge by telling skilful lies is supposed to ba as free from 
blame, if net even meritorious, as it is to cheat the customs. I feel 
that in a free India when people realise that to administer justice 
in village affairs is their own sole concern and not somebody else’s 


ban THE CALCUTTA Law JOURNAL. [Vou 82. 


from outside; both public as well as individual consclence.will be 
awakened and the stream of justice will fow limpid and free from 
most of its present impurities. ; 

All this applies, with equal force, to the institution of trial by 
jury. ‘There is everywhere a perfectly reasonable demand for the 
separation of judicial and executive functions. That separation 
will, I hope, be effected in a very short time, but can you conceive 
of any tribunal more fearless, more independent, more impartial 
“than that of a jury? A jury is selected for a particular case and 
. then, after the trial is over, disperses, the Jurors having nothing 
to fear and nothing to expect if they decide the case one way or 
the other. To protect a citizen against official tyranny and 
oppression, I know oT no higher tribunal on the face of the earth 
‘than a good honest god-fearing jury. It is not for nothing that 
- in England and U. S. A. the right cf trial by jury is sacrosanct 
and is prized and cherished “as the greatest safeguard for the life 
and liberty of the individual citizen.  -” 

I imagine many topics concerning the welfare of the Bar and 
the organisation of the legal profession will engage your attention. 
You will, when you consider these matters, no doubt give full 
effect to the changes brought about by the bloodless revolution in 


: India Most of the slogans of ancient days have now lost all their 


‘meaning. When people found, as I found in my earlier days, 
junior I. C., S. Magistrates functioning as District and Sessions 
Judges with very hazy notions of civil law, there was great substance 
in the demand tha: appointments to the judicial services should 
be made from the Bar, but now the entire judiciary—and in the 
word judiciary I include your Munsiffs and Magistrates, Civil 
Judges and Sessions Judges—will be recruited from amongst 
persons legally well qualified. The problem is a fairly complex 
-one, A competent judiciary and an equally competent and 
experienced Bar must go together hand in hand and inside the 
judicial service a system must be devised by which the fullest 
incentive is afforded to industry and merit It is commonly 
supposed that experience coupled with meritis a qualification for 
preferment, and habits of judicial aloofness and detachment which 
a judicial officer acquires from the very beginning in his service 
should be, if anything, valuable and fit him for discharging more 
onerous judicial responsibilities. You will also consider whether 
~ practice at the Bar for a minimum number of years should or 
sbould not be a prerequisite to appointments as Munsiffs and Magis- 
trates. We all fully realise that there should not be any rivalry 
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or unhealihy competition about these matters between the Bench 
and the Bar. They both form an indivisible whole to run the 
judicial machinery smoothly, and therefore I would beg of you in 
this Conference to-come.to your conclusions, keeping in view the 
welfare of the legal profession as a whole, of which both Benchs 
and Bar are component parts. 

No one will deny that lawyers do not cease to be citizens, If_ 
anything, they become better qualified to exercise the right of 
citizenship and as lawyers they should play their full and effective — 
part in shaping the course of legislation, You should influence 
policies as well as the framing of legislative enactments. We all 
know the grave difficulties which arise in the law courts out of 
hasty, ill-considered and loosely-worded legislation. It would be 
most desirable if the Céntral Bar Association, aided by the District 
Bar Association, were to appoint standing committees whose 
function it would be to closely scrutinize all Bills brought before - 
Legislative Assemblies and to submit comments thereupon before 
they are finally enacted by tha Legislature, It is not what the 
Legislature intends, but it is what it is able to express adequately 
in words that really counts, and it is in that direction that the 
lawyers can be of invaluable aid to all legislators, to help them 
in expressing their intentions in accurate and precise language. 

Complaints are not seldom made that the system of legal educa- 
tion in vogue in India requires considerable examination and 
modification, This examination will have become much more 
necessary now that the almost crushing burden of English law will 
have been lifted from our jurisprudence. I do not intend to 
deciy the merits of western jurisprudence, but then we should not 
limit ourselves to one particular source. We should endeavour ` 
to irrigate our ficlds from all streams that flowin the valley. The 
Indian law student should study not only the English law but the 
jurisprudence of his own county as woll as of other countries in 
the’ world. 

I shall now end these desultory observations by thanking you 
once again for your kindness and courtesy and by offering my best 
wishes for the success of your labours. I hope your deliberations 
and resolutions will promote the administration of Justice as well as 
the welfare of the lega] profession in Orissa. 


56s ` 


1944. 
Noya? 
1945) Bom. 1047. 


1945] Bom. 1084. 


THE CALCUTTA Law JOURNAL - [VoL 82. 
Notes of Cases. 


Soonderdas Thakersay v. Bai Laxmibal. 


Indian Limitation Act (IX of 1908), section 10—~Trust for a specific 
| purfpose— Shares declared by Court to belong to others but stand- 
- ing in ths name of one person—Such person, if am express triusies 
-Tor the others. ; 


Soonderdas Thakersay and others hada partnership business . 
. with one Raghavji Ktimji in whose name stood the shares belong- 


ing tothe firm. After a decree for dissolution of firm was passed 
in 1931 Raghavji made over to Soonderdas and others the share . 
certificates which conzinued to remain in his name. On his death, 
Bai Laxmibai the exscutrix of his Will filed a petition for probate 
and in the schedule thereto included the said shares and the. 
unrecovéred dividend warrants standing in his name. In the 
declaratory suit by Soonderdas against the oo for transfer 
of shares, dividend warrant etc. 8. 

Held [per Chaglc J.|—that under the decree of February 6, 
1931, no trust for a specific purpose was created and Raghavji 
Khimji was not an express trustee i. for a specific purpose and 


. ‘section to of the Limitation Act did not apply to the case. 
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The Munisipal Borough of Ahmedabad v: 
Mulchand Nanchand. 


Defence of India Rules 1930 rule 38B subrules (1) and (2) ~Muni- 
cipality superseded by sotification—Sutt by admintstrator— 
Provincial government, tf necessary party. 

The suit for damsges filed against _ Mulchand, a contractor, 
by the Municipal Board of Ahmedabad which was superseded 
under the Defence of India Rules 1939 by the Government of 
Bombay was sought to be continued by the Administrator thereof. 
The objection that the Government of Bombay should be made 
a party was upheld. In revision : 

Held [per Zokur and Weston J J.j—that iets a municipality 
is superseded under rule 38B of the Defence of India Rules 1939, 
the provincial government is not a necessary party toa suit filed 
or continued by the Administrator thereof. 
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NOTES OF CASES, 


. Blows v. Chapman. 
[King’s Bench Division (Lord Goddard C. J.. Humphreys = 


and Singleton J.J.) October 17, 19477]. 


Street and Aerial Traffit—Hotor Vehicle—Farm labourer driving 1947. 
uninsured tractor—Special reasons’ for refraining from dise [1947 A All. E R 
qualification for holding license~-Road Traffic Act 1930 (¢ 43) 
section 35 (2). 


Chapman a farm worker and driver of tractors was asked by ii 
his employer`to drive a tractor, which he did not know to be 
uninsured, for 109 yards along a public road for carting manures 
“and was convicted onan information by Blows, an inspector of 
police, and disqualified for holding driving license for one.year. 
On appeal the order was set aside.” On appeal to Bench :° 
| Held: that were special reasons within section 35(a) of the = 
Act for refraining from disqualifying the labourer for holding or = 
obtaining a aerate licenge under Part I of the Act. 





8, C $ 
H. Morell & Sons Ltd. v. Canter. 
[Court of Appeal (Scott, Asquith and Evershed L. J.J), 
October 14, 1947]. 
Landlord and RET E, NANG DEN a (vies separals pees 1947. 
Apportionment of. goodwill—Landlord and Tenant Act 1927 [1947 nja E.R. 


Ch, 30) sections 4, 5. JA) 583. 


The tenants HL Morell & Sons Lid. carried on business in 
two adjoining buildings under different landlords. One building 
was solely used asa warehouse and the other as shop and work- 
shop. On the ternfination of the lease the tenants served a notice 
on the landlords under the [Landlord and Tenant Act -1927 
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requiring him to grant them a new lease of the warehouse as 
part of the goodwill of the business was attached to the warehouse. 
The County Court Judge held that no goodwill attached to the 
warehouse. On appeal: 

Held: there was nothing in the Act to warrant the assertion 
that where a business was carried on in two separate buildings 
and goodwill attached to the business there must in law be appor- 
tionment of the goodwill between the two and therefore as no 
goodwill attached to the warehouse as auch, no order under sec- 
tion 5 of the Act for the grant of a new lease of the warehouse 
could be made. l 
8. C 





V. Chiċčambaram Chettiar v. M. H. Meyyappan 
Ambalam, 
dadan Stamp Act (TI of 1899), sestion 3¢~—Stope of—Original 
document lost or destroyed without being properly stampel—Cofy 
not admissible even on payment of penalty. 


The point for decision in this case wis whether a copy of a 
document which is required to be stamped under the Indian Stamp 
Act but which is lost or destroyed without being properly stamped, 
is admissible in evidence even on payment of penalty: 

Held [per Leach, C. J. and Koman, 7.\—that if a document 
which requires to be stamped under the Indian Stamp Act is lost 
or destroyed without being properly stamped, a copy thereof is rot 
admissible in evidence even on payment of penalty and tbat 
section 34 of the Act relates only to stamping of original 
documents. 

Rippiner v. Wright, Clerk (1) applied. 

Raja of Bobbili v, Inuganti Sitaramasami Garu (2) referred to. 
8, O ~ 

(1) (1819) a B & Ald 478; 106 E. R. 440. 
(2) (1899) I. iu R. 23 Mad. 49 (P. C.). 





Srimett! Tirumala Venkata Srinivasacharyulu 
Ayyavarlam Garu v. Srimath Kidambi 
Srinivasa Venkatavaradacharyulu.. 
Code of Civil Procedure (Act V of 1908), section 47—Stope. 
The respondent acquired the mortgagors’ rights in one of the 
items of ths mortgaged property and later en obtained assigment 
of the mortgage decree and executed it for the full amount. 
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Held [per Horwil] and Bell, 77.|—that there was no pro tanto 
and automatic discharge of the decree and the respondent could 
execute it for the full amount, that the appellant cannot raise such 
objection in the execution proceedings as it did not relate to 
“execution, discharge or satisfaction of the decree” within 
section 47 of the Code and that the only remedy of pha respondent 
was to fle a suit for contribution. 

Cases of different High Courts on tbis point discussed. 


8 C, 
bie 


- 
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Ummiulnissa v. Fatima Begam. 


Mahomedan Law—Pre emption— Whether only ons demand necessary 
under the Shia Law. 


In a suit for pre-emption the plaintiff alleged that she made two 
demands, one immediately on hearing of the sale and the other 
in the presence of witnesses at the house and in the presence of 
the vendee. Jt was found that talab-i-ishhad was made according 
to law but no reference: was -then made to talabi-mousibat. On 
the question whether one demand was sufficient under the Shia 
Law: i 

Held [per Verma and Matkur, JJ.}—that there is no justifica- 
tion for the view that the Shia law of pre-emption requires only one 
demand and it is well settled that when the talab-i ishhad is made, 
a reference to talab i-mousibat is absolutely necessary. 

S, C 


2 


- Kadir Bibl v. M. V. Mallappa Pillai. 

Transfer of Property Act (1V of 1882), section 6o—Clog on redemp- 
Hom. l 

, Ina deed of usufructuary mortgage dated 30th January, 1929, 
the date of redemption was 3 years and 3 months after the date of 
execution and it fell within the fallow period of the year and in 
default redemption was allowed on payment on 3oth Panguni (rath 
April) of any succeeding year. On reference to Full Bench: 

Held [ per Leach, C. J., Lakskwana Rao and Hafpell, JJ} 
that section 60 ofthe Transfer of Property Act gives the mortgagor 
right to redeem any time after the principal amount becomes due, 
that this section does not invalidate any provision of the deed, 
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that the mortgagee was entitled to reasonable notice before pay- 


ment or tender of mortgage money, that by providing that redemp- . 


tion be made only of the goth Panguni the parties themselves 


. decided what was reasonable notice, that the provision that redemp- 
= tion be allawed not during cultivation season but during the 


fallow season was reasonable and that the provision for redemption 
by payment on 3oth Panguni did not amount to a clog on equity 
of redemption. - 


Suppan Chettiar v, Rangan Chetty 4) overruled. < 2 


Govinda ads v. Chathu Menon (2) referred to. 
$C. 


ws 


(1) A, L R. (1938) Mad. 408. 
(2) A; L R (1914) Mad, 563. 


In rea Pleader, Gudivada. 


“Jagal Prachtioner—Drafting of affidavit with allegations of fraud or 
bribery wader instructions of chent, if misconduct, 


The complainant, a pleader commissioner, asked by Court,- -> 


delivered possession | of land to the decree-holder auction-purchaser, 
a client cf the respondent, a pleader and. got the receipt acknow- 
ledging delivery of possession from him. Three days later, an 


affidavit drafted under instruction of the auction-purchaser was . 


filed by the respondent alleging that the complainant, bribed by 


the opposite party, made a false report which was found to be | 


false. sahi; 

< Held Pa Janaki C.J. Lahikmana Rao and Happell, TT 
that the respondent as a pleader drafting an affidavit for his client 
was jostified in drafting and filing the affidavit and was not required 


to verify whethsr the statements made by him are absolutely true - 
but only to be satisfied that there were reasonable grounds for 


believing them to be true. 
s C. 
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